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(@) A foreign state shall not be immune from the
jurisdiction of courts of the United States or of the
States in any case—

see

(2) in which the action is based upon a commercial
activity carried on in the United States by the foreign
state...
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(1)A State is not immune as respects proceedings
relating to—

(a)a commercial transaction entered into by the State;
or

(b)an obligation of the State which by virtue of a
contract (whether a commercial transaction or not)
falls to be performed wholly or partly in the United
Kingdom.

:PINDN NPOY AWNIN NN NITIN T NNY

(a)any contract for the supply of goods or services;
(b)any loan or other transaction for the provision of
finance and any guarantee or indemnity in respect of
any such transaction or of any other financial
obligation; and

(c)any other transaction or activity (whether of a
commercial, industrial, financial, professional or other
similar character) into which a State enters or in which
it engages otherwise than in the exercise of sovereign
authority;
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Commercial transactions

1. If a State engages in a commercial transaction with
a foreign natural or juridical person and, by virtue of
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the applicable rules of private international law,
differences relating to the commercial transaction fall
within the jurisdiction of a court of another State, the
State cannot invoke immunity from that jurisdiction in
a proceeding arising out of that commercial
transaction.
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Subject to the provisions of Article 5, a Contracting
State cannot claim immunity from the jurisdiction of
the courts of another Contracting State if the
proceedings relate to an obligation of the State,
which, by virtue of a contract, falls to be discharged
in the territory of the State of the forum.
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Personal injuries and damage to property

A State is not immune as respects proceedings in
respect of—

(a)death or personal injury; or

(b)damage to or loss of tangible property, caused by
an act or omission in the United Kingdom.
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“The limitation to torts causing physical damage
reflects the general reluctance of States to adjudicate
on statements made by other states, where and
however published and whether malicious or not”.
(Fox, p. 162).
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“... because words are very much the stock in trade of
diplomacy and international relations, yet Australia
libel laws are arguably insufficiently sensitive to the
‘free speech’ element in balancing the rights of
plaintiff and defendant”.
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“as the appropriateness of asserting jurisdiction where
economic loss occurs in the forum is disputed,
especially since economic loss is frequently indirect”.
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(5) not otherwise encompassed in paragraph (2) above,
in which money damages are sought against a foreign
state for personal injury or death, or damage to or
loss of property, occurring in the United States and
caused by the tortious act or omission of that foreign
state or of any official or employee of that foreign
state while acting within the scope of his office or
employment; except this paragraph shall not apply
to—

(A) any claim based upon the exercise or performance
or the failure to exercise or perform a discretionary
function regardless of whether the discretion be
abused, or

(B) any claim arising out of malicious prosecution,
abuse of process, libel, slander, misrepresentation,
deceit, or interference with contract rights;
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Unless otherwise agreed between the States concerned,
a State cannot invoke immunity from jurisdiction
before a court of another State which is otherwise
competent in a proceeding which relates to pecuniary
compensation for death or injury to the person, or
damage to or loss of tangible property, caused by an
act or omission which is alleged to be attributable to
the State, if the act or omission occurred in whole or
in part in the territory of that other State and if the
author of the act or omission was present in that
territory at the time of the act or omission;

Kindall, :I%7,07I%7 %W International Law Commission -7 Dv1°v NIN71Y)
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A Contracting Party cannot claim immunity from the
jurisdiction of a court of another Contracting Party in
proceedings which relate to redress for injury to the
person or damage to tangible property, if the facts
which occasioned the injury or damage occurred in the
territory of the State of the forum, and if the author of
the injury or damage was present in that territory at
the time when those facts occurred.
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“... no distinction shall be drawn between the torts
resulting from the exercise of the jus imperii and those
flowing from acts or omissions falling into the
category of jus gestionis”
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