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The Calvin's ,I187) 17-7 A8®2 W 77 995 Y0 YWV .1°HY PPNV X7 An09n
Amin v. Brown [2005] EWHC -2 17°poi1 389 10 ; Case (1608) 77 E.R. 377, 397
CHITTY ON CONTRACTS, 811-808 (13" ed. ;(Amin 1™1w — 1%1%) 1670 (Ch.)
6 A BRITISH DIGEST OF INTERNATIONAL LAwW 270 ;(Chitty — 1%a%) 2008)
X777 97 7°3102 ©°NIM7 1737 2poon IR .((Parry — 197%) (Clive Parry ed., 1965)
%3182 nw ,(Porter 1"ID — 1973%) Porter v. Freudenberg, [1915] KB 857

-1 723171 ,Porter 122193 ¥apiw *53 .31WRIT 22V nnnbn om0

"...ancient rule of the English common law that an
alien enemy, unless with special licence or
authorization of the Crown, has no right to sue in
our Courts during the war" (Lord Reading ,0W0
880 'ny2).



Sovfracht -2 71w 0% NA%H 11712 7723182 0°71197 122 Yapw *5
(V/0) v.Van Udens Scheepvaart En Agentuur Maatschappij, [1943] A.C. 203,
:(Sovfracht 1"10 — 1213%) 232

"Indeed, the rule that an alien enemy cannot sue in
our courts seems to be more ancient and more
stringent than the rule against trading with the
enemy, though both rules are equally corollaries
of the status of enemy" (Lord Wright).
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W 7n%5%3 oy 2°v n AYIIANT AW ORI IR AP0 (RT3 2IRT NPT
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7MY 73°712 °11%7 7DIRA INNW N PO RIT 7AMIR7W I ,79RIIVIV XIT V2R
TPYAIRD NPWORT NI NIA2 XD ININITIRI NP0 XD annbn v axn w
197%) Lord McNair & A.D. Watts, LEGAL EFFECTS OF WAR, 78 (4™ ed. 1966))
Julius Stone, LEGAL CONTROLS OF INTERNATIONAL ;(McNair & Watts —
'nya ,Porter 11y ;808 'nya ,Chitty ; (Stone — 197%) CONFLICT, 419-422 (1954)
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Rodriguez v. Speyer 7°°1va ,SwnY 75 .Ann%» nya 2X Sw ay’an 11703
ny73a ,0°711%7 n°23 pobi (Rodriguez 1"V — 197%) Brothers [1919] A.C. 59
9732 X7 QAN IARW QA7 0°ONIW 1DOM TP-HY AWIIAW Ay an 772% we 00 L,an
2°1°n1% N PO1 AYANT MP2-OR 7IPH INIRAW PODIW IMRMD L,NRT L7IR7
7T 771V R2IM IYIYA PPIA-pODI 2197 NYIA LIRY Y00 791772 IWRA 0073
AR 9950 YW 7Ipp R IWwR2 NIVI-RIPN 19PN NAR RPW” 0% RHMT
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"l cannot think that the majority of their Lordships
in Rodriguez v. Speyer Brothers intended so
sweeping a departure from settled law. The case
must, | think, be limited to its special facts which
were that a partnership of six, of which five
members were English and one German, had been
dissolved in 1914 by the outbreak of war and in
the winding-up of the firm it was necessary to sue

to recover a debt... | do not think the decision is
an authority beyond its precise facts" (Lord
Wright).

The House of 7 : (4 w”11,83 'ny2) 01502 ,McNair & Watts 17°yiw *529

Lords have in the Sovfracht case substantially repaired the damage done by
'nya ,Chitty ,03 1%77) 7 the majority speeches in Rodriguez v. Speyer Brothers
PR 1PD5W 995% 050N DN RIXND (N1 N°DAIRT NPLBWHI NINBDA (810
,2Wn%) 0DP 2 D NXMIXM 19K DIW XTI IX ,ANAYH NYI 22IX YW INYan 0°77an
19077 ,0omIRD1°2 7InR DY 7AN0M ¥IAINT IWKRD ,ON vDWNAY DY 02101y 223Y
,Chitty ,3%97 ,2°IX I1°XW 0IX YW 0505 %y 1HRI1D X W Ay anY WK QW
.07 AR 1Py TP 9957 ,nXT Oy (86 'nya ,McNair & Watts ;811-810 'ny3
5w 1°N172I0 DX VEWMA N°2 PO ,Amin 7°°1¥3 2005 NIW NIV PIN-PODI LD
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Consequently an enemy ~ :> ¥ap1,17-7 ARNA 10 207 23pnia vowna %950
national resident in the enemy state has no right of access to an English court
during the war as a claimant or other actor in any proceedings, except by
Y% PPRY vDWMT N2 71027 vap Amin 1°°1va ,01mIX .7licence of the Crown
XOW YW L3Ny an 11722 Pwna L,pRIYI NII10NT LIV INIRD NYAINan
7ANIA2 WATN 3T AyiapLY) pRIY 1°a% YR 1A e annbn abhinnn
921pn71 VDBWMA 9957 73,1771V INIRD AV AP 1M ¥INAY T3 732 PR DYIX L(TwnIA
DAIRT VOWNI DR N1PAY TwHAN ANNLH NYA 2R PV INY*an 029920 PR 1PDYW
J. J. Fawecett, J. M. Carruthers, Sir P. North, CHESHIRE, ,IX7 137) 01’2 AX
NORTH & FAWCETT — PRIVATE INTERNATIONAL LAw, 490-491 (14™ ed. 2008)

.((Cheshire, North & Fawcett — 1%71%)

Rachel Vorspan, Judicial 9mx»73 9511 919992 1°77-poba 2397 NvIa .18
Power and Moral Ideology in Wartime: Shaping the Legal Process in World
'R NVDIWT YW ANYT-NIINY 45 Apo o) War | Britain, 87 OR. L. REv. 401 (2008)
0°7921 X 105w 92PN vDWN2 HP57 D ,N7ANNT NDIIA AT INKNI (117119
nNnA%H 1912 7723182 VDWNT N2 7137 7772 WHAIT AANYHA DY IR YW Ny an
IMRMI RAINT 1IP0I D 217120 ,71357 932 .(416-406 'PYI ,0U) IPWRIT NIV
(IR ANIYLA 7570 NIRNAT WIDW 3I8KRPA AR°2D NIANNT LVIDWH IR
.¥aN13 ,2%IX 731 NIVOAN 19°07 23R vDWNT NA YD NIANNT NIVIL L,NWRI
IR RI7,7D°77 RPR ,2957 DR 7w nan” 1°K 77 *I0N0-X 2¥M RPIIT D, 7RI DYIX
VDWNT N2 D NIAMNT NIVIV ,N°IW 27X YW I0an NTIPIN 1YW 70T AN
175 D2MIWA IR NI DYW 22101 0T0-HY IWNAY NIV AN 992% 19°07 PP3IRA
TITAR0 (P PYn RPR LPPo8 W 7awnianza 931Tm PR OIXD D3 L0732 .7°Ip723
27IRT W 1130 DIpRY B1IDT T AR AT P2IYY 7R 1700 Dw DrYRMII0N
Py 71T W ano%s oy 2°v°nY XY X0Aw L2957 nvYonn NIl ININIIRY XD
9217Rw 935 Y937 YW 7awnianra I21In PR LRHN A0 70K 308N
03 D°3WNI1 WX ,2%IXT NIINI APAYH DY 0IIIP 0°17IANNT 0270272 DOAITRA
1°°1¥2 077197 D’ DPPOD DR NI2aRnT NIYEn ,nwehw LAt 1hIvh 72R7Y on
NINIRM 7p°0D2 POD 7°23IX2 2°TM9 n°2 L,2°v% 92097Ww °b> ,07IX .Rodriguez

.72%2 nPLIPIPA 7°N12°012 1921V INIRA ANWYIV AYIOIT DR 222307 ww Iy
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Karen Knop, X377 759¥2 1°I7-p0Da 2197 NYIA 1IXAW 5§01 INRN

.Citizenship, Public and Private, 71 LAw & CoONTEMP. PrROB. 309 (2008)
,Amin 1971y) NU92IRA AP0 NIIANDNA NI 03 L,NIANMAT NIYID 3T INKRHN3
7PN%H NV IR YW Ny an 0°779an PR 1w 5957 00 ApIx XU L (PUyh omnw
%Y NOWYI T 199V 03 INDM INKRNI 1Y ,09IR L7292 119071 onYh Pnya owr
,12°n7 W %7 12912 7NInYH” NIND 71°aN 7PNy 7355w ,'MTAIU N°TRN 0°02
v23% .(323-321 'ya ,00) N°In 172 7armed conflict” 9732 onw 0°31050 NI
3 ,2N51 77 INRNI 03 ,QIPM 2570 WP 22171 ,111°1Y Y andbway T mInan
establishes that the ~ ,2005 niwa 72w Amin 7°°1y2 LOWHT N°2 DP°OD

.(322 'nya ,ow) “procedural rule on enemy aliens still exists

WP IRTT YW 1PNNIYLY 01 NAY WRAR YYAIRT vDWMNI 13777 0I1°0 0IV3 .19
Al-Skeini v. Secretary of State for Defence, -2 2°711%7 n°2 Sw 11°37-podY
.(727wn% 182-167 NIXPO>D) (O'TN?1N N2 ,Al-Skeini — 197%) [2007] UKHL 26
DIXR N17151Y YDIPRI 1°I7 N2 °392 02INPT N2 NPPOD INXRY RN AWID ANIR
Al-Skeini v. The United Kingdom (2011) 53 EHRR 18-2 11¥9237717 ,3712090Ww2
NI NY *93IRT VOWNT N2 2152 11171 1°7IY INIRD .(ANA0TVW ,Al-Skeini — 12719)
X2X7 NINID >T-HY PRI WITIW D°PRI’Y DOANIR DW AnDwA 2217p IWUAIw
IWpRpA 7PN 07p% XOW CvI27 7130 W DLYAR A WA NI1PNYA OBUIan
The >931x7 P07 %Y 00ANTA WAIT 12X NIPNY .0°INIVA °219p YW ONI® NI2°01Y
NIDIM 12w DIPPA IYO INIVA T2 7Ipn AT pIn .Human Rights Act 1998
T% 771v°93w ,European Convention on Human Rights 73aX2 nixyni 1axII0
73717 90 X7 ,07MIRY1°2 0791727902 7IPKRT AWIIDW °53 ,I9R NIRIIAN NAX LAY
N2 .n1NT N12°01 YW Nr2P0pDXR AP 0PN DIX YW ININD 3N AnNINDY
03 NPPRPIVIV-DPR AYIAN 7T 1°°1¥3A VAT PIND 0D L,(217 NYTI) pod OIN0N
N°3 NN3173) FNLYOW NN XXM XITW 72937 ,73°10°92 1191230 PINN MI¥nG nuwa
61- NIXPO>D ,0°TN?1 N2 ,Al-Skeini 187 ; PX77Y3 V>3 *X2X 0’032 R¥MIT IXYN
DIRT 1777 D22 (N°IW 2P PIn-pooa (Earlsferry 711%7 Yw 11°7-podY 59
95072 NI NI°01 DX IPRY NN DR 7957 72102 0D L,¥3IPI DIR NI
197 ,7°10°92 W ANL YW NON IR 07032 DITID CT°-5Y N1IBG 0931 07aw 0pn
IR .717°PNR7 DR 02°p% 72307 NID7 Ywa 02 1Inn-xY 0°°I%°0 0YINIVR N2V 1poD0)
YW 1°77-poD .32 Y709 273 39X °7-p0Da W 23 ,%IXTT YW INIVL DR YapY 0702
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N MIRDIPA MINK PRRNT L°DIYDD AROPR 927 YV JH0I7 1°°Iva pOIY 0°IMPR N3
1°77-pODI PR .0°*IX°D N¥Y’AN POIY XK 7T 1°T-POD LIV 72 YW n°1di P10
1°RY,7m0%1 Y3 27X W Iy an 0°7172n kY 105w Y21pna vdwni Yw 9953 1107
YW 1°77-p0D 03 ,7NITI 7IR” CTP-HY WY NIIPNYI 71217 OX AYKRWA 11°7 12
XYR ,N7p°11 Y2203 pOIY IPXR AWID ANIXA JNYIW DIX NIIDTY *DIVRI 1IN N2
NIRPO>D 27120700 ,Al-Skeini ,1%7) NI NI12°03 DX NPRY 7177 YW 7210 NIDIA
-x? ©°%¥°D 17 0IR NIIOT? CDIPRA PN N2 WIAPIW DIXDA L(177-168
03 .(182-178 NIXPO’D ,0W) 77°PN 0P 72IN7 NIDI O¥Y Pw3a 1poDIY 071NN
921pn7 VOWMNI ORI 993 11°7 PR QIR NIIDTY DIPRA 1°I7 N2 HW 70 poda

.InN%n NYa 27X YW 10y an 0°792an RY 1°0Lw

nya 271X %W INy°an 0°77an PR 1PDPW 9957 ORprInRA vbwnb Any .20
VOWNI NI .N¥MI2T-NIXIX YW NPVOWNAT 7700’ PIAY DIXIVIT DWW AnnYn
,71710792 1°2% N*127-NI%IR 172 1812 NHAPH (1T AT Y952 19737 17127 -NI¥INI
Clarke v. Morey, 10 ,3X7) *231R77 923pn7 vDWHNA ¥ D°002NM DAWD DKM
Jackson v. Decker, 11 Johns. 418, (N.Y. Sup. ;Johns. 69 (N.Y. Sup. Ct. 1812)
Frank C. Sterck & Carl J. Schuck, The Right of -2 #9°pon X9 15 ; Ct. 1814)
Streck — 1211%) Resident Alien Enemies to Sue, 30 GEo. L. J. 421, 423 (1942)
Andrew Kent, Judicial Review for Enemy Fighters: The -31 ;(& Schuck
Court's Fateful Turn in Ex parte Quirin, the Nazi Saboteur Case, 66 VAND. L.
Russell v. -2 n>12773-n1%9X3 vOWNT N2 vap ,YwnY ,75 .(REV. 153, 188 (2013)

:Skipwith, 6 Binn. 241, 248 (Pa. 1814)

"The general principle laid down in the books is,
that an alien enemy cannot support a suit in a
court of justice; his rights are suspended during
the war".

nan J93IRT VOWNY M1 T ]"’357'7 I¥72°R DN"M2a7-NI¥IRD UBWMAT N2

.(247 Y2 ,0W) 12WIN QIPHY ORNID 2°IR YW INITAY 2RIV

N°2 NP 0ba 03 1337 ANPAYH NY2 IR PV INY AN 0°37an PR 177w P9on .21
Q°mIIRA DAARH 392INNa 7AW A9IpnY WP NCIaR-NIRIRD (1YY vDWHR
Masterson v. ;Hanger v. Abbott, 73 U.S. 532, 537 (1868) ,1X7) N *XpP K7
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N°127-NI¥IXA 1YY vBWHT N°2 Yyapw o> .(Howard, 85 U.S. 99, 105 (1873)
: Caperton v. Bowyer, 81 U.S. 216, 236 (1872)-2

"Enemy creditors cannot prosecute their claims
subsequent to the commencement of hostilities, as
the rule is universal and peremptory that they are
totally incapable of sustaining any action in the
tribunals of the other belligerent”.

N°127-N1%IX2 92°p Ann%n Nya 2°IX YW I0Yan 0°99an PR 1DPW 99oR .22
Trading with the Enemy Act-2,737WX77 021971 nunn 1973 °999973 pIna 7957
:(PIn% 7(b) Awvo) 1mpDIo L(AP%Wa 97 YV nI0°12) ¥apl AT pINa L1917 niwn
"Nothing in this Act shall be deemed to authorize the prosecution of any suit
or action at law or in equity in any court within the United States by an enemy

.7or ally of enemy prior to the end of the war

Negative in form, ~ : 428 'nva ,Streck & Schuck ,31 pIn NX917 122195 X7

Rylee, Enemy Aliens ;~”the Section is simply declarative of the common law

Ex ;(Rylee — 1%1%) as Litigants, 12 GEo. WASH. L. REV. 55, 59 (1943-1944)

Chemacid v. ;(Colonna 1™1v — 1%17%) parte Colonna, 314 U.S. 510, 511 (1942)
.Ferrotar Corp., 51 F. Supp. 756, 757-758 (D.N.Y. 1943)

VOWMA 371117 PPRIIIVIIVI THANY ORNAA ITIT PIN2 T 2R NIINT

NI3M0 PINA APIVIA NPIAR-NIRIR XOWI 0D WP OYIR ;pIND 2 fPyo) HAipnn

995 .(N*I27-NIXIRD 22IIANNT 0277 °23% 03 AT AN YW I5p I DX XA 201

nNnA%H 1113 N°127-NI¥IRI VOWNT N2 QW ,NIINT PIN2T PAIpNT vDWNI LT

Krachanake v. Acme Mfg. Co., 175 N.C. 435, 437 ,%wn% ,1x7) n1IwxI7 023

E.M.B., The Right of Alien Enemies To Sue in Our Courts, 27 ,3%7 15 ;(1918)
.(429 'mya ,Streck & Schuck ; YALE L.J. 104 (1917)

03 N*I27-NI¥IRI VDWNAT "N QWY 23IRA 22PN VDWNI 3T P97 .23
1°1¥2 277982 11°YYI vDWAT N2 NpUdd LIXT) 71w 0RIwvn nnnbn (a1l
Sundell v. j;Leontios Teryazos, 45 F. Supp. 618 (D.N.Y. 1942) ;Colonna
Drewry v. Onassis, 266 ;Lotmar Corp., 44 F. Supp. 816, 817 (D.N.Y. 1942)
Anastasio v. Anastasio, 44 F. Supp. 725 ;A.D. 292 (N.Y. App. Div. 1943)
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George G. Battle, Enemy Litigants in Our -2 719°poi 17 ;(D.D.C. 1942)
VOWNT N°22 YIOIIW INX 1°°1va 01X .(Courts, 28 VA. L. REV. 429 (1942)
T9IYW 150 AWK ,23R NIPRALATAY VIR ADIPNT ANIRA N7I3A7-NIIRA (1Y
*1X°D77 *DDOW 72921 ,ANN%H NYI IR WUAIW 7YIAN 117022 PwnaL wrw 7ann
Ex parte Kumezo Kawato, 317 ) 2°Ix77 *0331 ¥ DI9170I5XY 192y 11971° 01aw
TN NIMIRMD 7pP°0Da ,07IX .(70-68 'HYA ,Rylee ,03 IX71 ; U.S. 69, 74-75 (1942)
PN%N DY 2°IR NY2aN 919°2-°K 73,7729 NPI2R-NIXIRD 11OV vDWNI Nva HY
Johnson v. Eisentrager, 339 U.S. 763, ) n>127-n1¥IX2 373937 2937 1279 X7

1 (776-777 (1950)

"

. the nonresident enemy alien, especially one
who has remained in the service of the enemy,
does not have even this qualified access to our
courts... and it continues to be the law throughout
this country and in England.”

nya vowni D22 van a? 915 2°IR N°127-nI¥IRA 03 ,7°93IRD T2 .24
Watts, ,I187 19 ;60 'nya ,Rylee ; Trading with the Enemy Act, § 7(b)) nnnyn
o%Ix ,Watts & Co. v. Unione Austriaca di Navigazione, 248 U.S. 9, 21 (1918)
139307 ¥ania §m I%2% Annbnn Ywaw 772197 0371 03 ,Y3p1 P01V INIRAW IV
1772 7”372 TW (ARNYHR DI TV AW 173 AY°ANT 1172 ,73Y°ann 2150 2IRID
,IPNYNT qUAY AW 7917°2 ,3n0%n0 PID 21DY AwMAWw Avhan ,ivvaxa
;67-66 'nya ,Rylee) 7917°22 PwnaY (0% NIINT P2 217w Yo 111°0 INRDY
Frabutt v. New York, ;Bell v. Chapman, 10 Johns. 183 (N.Y. Sup. Ct. 1813)
nnbwH ,9vy 15 .(C. & S. L. R. Co., 84 F. Supp. 460, 466 (D. Pa. 1949)
0°792n PR 1YW 995% 21w 0°3°9N 19337 RPUINRT LDWMA DX 3 ,A1NNI
*1-5Y AWMAW AY an bW 771772 M0 L,%wnY 95 Lannn nya 21X Yw ayean
Streck & ,IX7) 2°IX N1°IN2 NPYIOA 7720 QWA N°I2T-NIXIRD I7INNT (ORI
ND’IXRY Y311 PINA 1AIVW 5071 391 .(68-67 ‘nya ,Rylee 181 75 ;432 'nya ,Schuck
779977 13 .(Trading with the Enemy Act, § 10(g)) 2°Ix >3°-%¥ *11337 1°°1p NI1107
0»p7 AXNA DY APHY owd Cant IvoY 1InyY 9510 2)IX7T-YaINT 0D NIIWLKRA
o9Ix .(State ex rel. Biering v. District Court, 140 P.2d 583, 586 (Mont. 1943))
Cohan v. ,31190X7 DYA (M IXI) 013 03 N°IAT-NIXINA ApN L8Ry 99OR
7YV 7Y INIRAW AR ,Movtady, 751 F. Supp. 2d 436, 440 (E.D.N.Y. 2010)
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N°I127-NI¥IR 172 7AnnYn” an»pnl X5w 75 Ywa,7102% annT1 Y9on Yw nhnnb
L(TUNT2 WATI T AYOIPY 5 IRTR 72

NP 0D NX 7°3717% XY2 YRPPINRT VDWNI 17T DR 02707 1071 ROW M7 .25
AW AT NIT2 NPOIVA LNINIINRT DIWT (A NUI27-NIXIRA J1°9YI vBwHn noa
-NIXIR YW Anvw? yIinm opInIneg ,7enemy combatants” 02718y YW nIRDIYY
nINNBENT YW 715102 73 ,INR 71X L1102 1T 318 YW Annnbn Nion3 ,n27an
-5y D°pTIAIAT 02IRYY 23 ,N°7AR-NIXIR PW 1°9YR VDWNT N33 Yap1 T NPNP0D
77°n¥a 9775 vOWM N*2% NIIBY NIOT 72IPAW INIVIRIA PIDNI N2IAT-NIXIR O
N NpPIN 7K 31 1131 n225Ww 051 ,(”Habeas Corpus” na°ny) 0I%y» n1pIn n1Pnab
Hamdan v. Rumsfeld, 548 U.S. 557 ;Rasul v. Bush, 542 U.S. 466 (2004))
Hamad v. -2 79°pon 1871 ; Boumediene v. Bush, 553 U.S. 723 (2008) ;(2006)
Gates, 732 F.3d 990, 996 (9th Cir. Wash. 2013), cert. denied (23.6.2014)
‘R DDA YW ANYI-NIINA NI5TIA T N°NPY0D NINNBNT .(Hamad 17D — 1979)
7P°0D 717°NYY INIWNI X*2AN *IRTIT O3 (46 7pDD) TIYIVA 71°7-pODA NVIPI0

.(729wnY 183 7p0’D) INTINHYY 757N 1T

JIURT LIRTT W INTHY? 1993100 NIIAY 070 19K 1°7-°p0DA PPRW L1200 .26
,071°23% ¥3p1 WX 0°INIY 2w 0IMYN 1171 ApP0D ANIRI L7IRTIT YW 11001925 ROW
10°1 XD 715 YV .0"1273-0I%IR YW IN0 YW NON I0pD-nT XITW DLW 0°X¥NI DAY
.77 0211277 32°7192 NYD RIPIW ,IRTT 20 1171V DY 19K 1P7-0p0Dn TIn0Y Mnynh
VOWNI 37T 9932 271 Hpwn (N0 W NURRUMILMIL MInaa? Lvh vIIpbw Ub>

.27IX 2w Y20 027920 PR 105w 21PN

,2IXY T-9Y NWAINT 0°°I%°D NY?ANA 1K 19X PI-7p0D YW 0171Y ,11MI0

77977 ,792 LII8YN JWNT OXY DX NLIDW 71°02% X272 IRV YW 101012 ROX
JWNT DX CVIDW T2 X°2ATY IRYA YW INIDTI 0I5 PPI-°pODA ANWYIW
N2 17797 ,9XW23a 03 ORI 1972 NOpR R0ENAN NN A1W IR 1IXYN
5w 1DWNT %Y N°27VPDRI NPNY NPVIDW NP2 YW AR1PRA 7297 NIPWNA VDWHT
NIAN PN ANAN T NPLIDW NTIPA 0D L,NAR RS OBl PRIWA LO9A1n XY
2718 MN1D TRAN ‘1 1179 11026705 7733 ,50n% ,I1R7) I18YN7 T°20n 299301°K)
TIR? "RAXI TPIN ‘1 IRNP0N 3128712 7733 5(22.12.2005) 8 7p0*d ,0U71'XRA
NIIp°2777 5 YRIW 2 vDWMNI N2 IPOD LT3 .((7.5.2012) 8 PO D 1MW ATIN

W52 512°1D |75T'l X797 DPLID°W NP’ ...D°NIAN K7 IXYNDT '["5;‘{ Sy NI
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5784/03 7”33) 7INIIRT NPRIN YW AWIOAN IR V97107 IZYNT IR W IN1RIN
$(2003) 727-726 ,721 (6)T1 3/D ,]TIMW1 AT 1TRA 27N% NN TRIN ‘1 NMMKR?0
369-,349 (2)11 77D ,1TINIWT ATINT 11X 2”N¥ MIMI TPaON ‘1 207N 3239702 7733
,IMY AN 10 ) 0100791 010X TIWN 3368/10 7733 ,IXT 7119I0KRDI 5(2003) 368
YRR DX IN2Y NPUIDWI NIRIIYA 9V 0D ,pobl 10 .((6.4.2014) 54 7p0OD
P72 TIN7 O9RINT IRYNT JUAT QWL (INV AT P73 (771D UIXAY NIRIM
.((1994) 335,329 (5)nn 775 ,7X1W* NI"TN ‘1 1"11N 12 4/94 »”¥y) "N°17DP1 71777
YN INY PRIV I 1IZYN JWNT WK LINTY CIRTT W 11012 707 03 ] 0,
INY AR *IRTT,TIVI DRT L(9°YD 4 DDA NIRNONORT LINT) NVIDW 71°n3Y NYY
19XV ORINY WP NINWHNA 1IN NPT NYa PRIV vdDWNI °naY NAR XY
,INU™AT 70 ) 7710 794798 7732 ,5WnY ,IRT) 01 0°1°°1v2 193pN0 1PN Ny
INIPNYI L,O0ITIRA 2%¥7 3% Oy waneab YIRIT NV Qv L,(2001) 769 (5)73 D
,(6.1.2003) 2X1W* MI"TN 1 T21D 2578/02 (197-2°3AX-%N — >1I0M) R”7YY ;7123pN
nIpna %Y 79311 °IRIT YW INNY DR PPN 1DIR2 CTINKI vowna N2 P2°p ow
PINA NINPIN T3 NUYL NIPAPTIT IDOAA AYYA 03 IR .(1IRYD KNI 13TH
—1IAn) W73 5(12.12.2002) 1MV W ‘3 T2V 2055702 7733 ,IR7) I8V 101000
‘1 772D 3660/03 7Y ;(10.3.2003) T2V ‘1 2X1W™ NI"TN 92690/02 (19°-2°2X-5N
77397 72 IWR N°I27-NIRIRD IP20DI LNIRINT Y L((8.9.2005) PRIWT NN
Qy INR 71p2 7YY 1IRYN OXY YV DUIDW AXDIY 2193 PIvRY XY Sw o7
NP’ YW 7297 ANIWRA 7377997 L,PXIW2 UBWAR DLW NATIIA WA
,ART OV .2%IR 1°N1 XI7 OR AR L,9RIW° 072 pIMING 0IXR YW 1IXYN DY nOvInwn
YRIND DY IR 1IXYN HY DPLIDW NTIR 2% XAV IXTPT YW INIDTA IR NI
0°°1%°5 N%apY N'MITR N1U'IN 2w 7717°22 Jwna% v oX7 39XW3a 121701y .1789n

L1227 T2 WOARW

Ny an? @°yal 0°1270W 935 N°I27-NIZIR ANDANI ANW AWUX L(ORYT .27
VOWNT N2 NY32p °5 ,71IINRY IPOD NI273-NIIRI VBWMT NI 7T 210M B2IXD
,”enemy combatants” ,2°71¥y» N2 PINT NXRIIN 7200w L,PVD A1IRw 117990
28 U.S.C. § ) nnpin nrx ~Habeas Corpus” na°ny w°aa% nidta nx
28 ) PPN 927 INIRA NIAPIVA AR YW ANIPNPINI NN AR L(2241(e)(1)
ny’an n127% ,0°11%Y YW nInR 3y an 9o bw 9172 nvnnn ,(U.S.C. § 2241(e)(2)

$72,0¥2I2 17 ANANR P07 DRTIT LAXYAT ORID Swa 0»13¥°D
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"...no court, justice, or judge shall have
jurisdiction to hear or consider any other action
[other than an application for a writ of habeas
corpus, A. G.] against the United States or its
agents relating to any aspect of the detention,
transfer, treatment, trial, or conditions of
confinement of an alien who is or was detained by
the United States and has been determined by the
United States to have been properly detained as an
enemy combatant or IS awaiting such
determination™.

N°1377-N1%IR3 0°7IWIYY? 977D vOBWNA N33 Yap1 ,IT PIN NXRIIA UIvY
YIDMI DUIXY WOAAW D°I%°D NIvCan 772% PR OIIRD 001 ,nonpIn XUn 0D
1°°1¥ ,IRT) 072 IWYIW DIV CwYND NIIYL (327 DIXYN ORIN 1732 INIVIRII
"Congress's decision in § 2241(e)(2) to preclude only :1006 '»nya ,Hamad
alien detainees captured as part of the war on terror from bringing damages
Talal Al- ,n1277 nIv>apY ,03 I8 ;actions easily passes rational basis review"
Al Janko v. Gates, 741 ;Zahrani v. Rodriguez, 669 F.3d 315 (D.C. Cir. 2012)
Rasul v. Myers, 563 F.3d 527 (D.C. Cir. 2009), ;F.3d 136 (D.C. Cir. 2014)
Ameur v. Gates, 950 F. Supp. 2d 905, ;cert. denied, 558 U.S. 1091 (2009)
.(QW NIRNONORTY ,911-912 (E.D. Va. 2013)
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"It has been said so often as to have become
axiomatic that the common law is not immutable
but flexible, and by its own principles adapts itself
to varying conditions”.
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"[T]here must, of course, be a state of war
between the United Kingdom and an enemy
country at the time of the attempted proceedings,
and whether the countries are still at war despite
the cessation of hostilities is conclusively settled
by a certificate from the Secretary of State for
Foreign And Commonwealth Affairs” (Cheshire,
North & Fawcett, p. 490).
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"One of the striking aspects of the September 11
attacks is their vivid demonstration that nonstate
actors are now capable of shaping international
events and relations more powerfully than many
states” (Joan Fitzpatrick, Jurisdiction of Military
Commissions and the Ambiguous War on
Terrorism, 96 A.J.1.L. 345, 348 (2002)).
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"...acts of terrorism against a country by non-state
sponsored organizations or individuals need to be
considered more than just criminal acts. Instead,
they should be considered acts of war against the
victim nation. Accordingly, the traditional notions
of war should be expanded to include rogue
terrorists and their organizations as potential

adversaries” (Frank A. Biggio, Neutralizing the
Threat: Reconsidering Existing Doctrines in the
Emerging War on Terrorism, 34 CASE W. REsS. J.
INT'L L. 1, 4-5 (2002)).
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"[T]he war against terrorism ushers in a new
paradigm, one in which groups with broad,
international reach commit horrific acts against
innocent civilians, sometimes with the direct
support of states. Our nation recognizes that this
new paradigm — ushered in not by us, but by
terrorists — requires new thinking in the law of
war" (The White House, Memorandum of
February 7™, 2002, "Humane Treatment of Taliban
and al Qaeda Detainees").
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"The rule precluding an alien enemy from the
right of suit is based on public policy - the
protection of the state in time of war - but the
need of the state for protection varies with the
increasing dangers of modern war as compared
with the warfare of earlier days". ,79017 IW33In7]
[.3.R

:(216 'ny2,0W) 71°°1v 1R Lord Thankerton 7201

"...no act shall be done or permitted which may
injure the interests of the state either directly or
indirectly by benefiting the enemy state. The
means by which such injury may arise will
naturally vary to some extent from age to age...
and it is clear that the court is bound to consider
these changes in applying the general doctrine.
You can define the general doctrine, but you
cannot stereotype the cases in which it is to be
applied”. [.3.X ,71DDI7 AWATAA]
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"The war on terror is in many ways different from
ordinary war. It is different in terms of the enemy
it confronts, of how it is fought, of the dangers it
poses, and of its duration. Whereas conventional
wars are generally limited in duration, the war on
terror must be conceived as a war without end”
(Michel Rosenfeld, Terrorism, Globalization and
the Rule of Law: Judicial Balancing In Times of
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Stress: Comparing the American, British, and
Israeli Approaches to the War on Terror, 27
CARDOZzO L. REV. 2079, 2147-2148 (2006)).
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"This, in turn, should have a strong bearing on
how extraordinary powers are conceived and
institutionalized in the context of the war on
terror. In the context of a conventional war of
limited duration, emergency powers can be
conceived and implemented as temporary
extraordinary measures. In the war on terror
extraordinary measures must be conceived as
permanent, and as such require a different and
more careful balancing of security and rights - one
that is tailored to the concerns of times of stress
rather than to the exigencies of times of crisis".
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"The common law disability to sue in such cases
cannot be regarded as got rid of because
Emergency Regulations would prevent the
transmission abroad of the sum recovered. The
asset would be created, even though it necessarily
remained here till the end of the war. Such an
asset might well operate as security for an
advance to the enemy from a neutral lender”.
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"The doors of the courts of every nation are closed
by this rule to its enemy aliens. They cannot come
into its courts and sue its citizens. This rule of
international law is universally recognized...
Any nation can rigidly follow that rule without
violation of international law".
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"To this end the following acts are and shall
remain prohibited at any time and in any place
whatsoever with respect to the above-mentioned
persons:

(a) violence to life and person, in particular
murder of all kinds, mutilation, cruel treatment
and torture;

(c) outrages upon personal dignity, in particular
humiliating and degrading treatment;".
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"Without prejudice to the generality of the
foregoing, the following acts against the persons
referred to in paragraph | are and shall remain
prohibited at any time and in any place
whatsoever:

(e) outrages upon personal dignity, in particular
humiliating and degrading treatment, rape,
enforced prostitution and any form or indecent
assault;

(h) threats to commit any of the foregoing acts."
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7In this case, Congress's decision in § 2241(e)(2)
to preclude only alien detainees captured as
part of the war on terror from bringing damages
actions easily passes rational basis review.
Congress's decisions with respect to these
detainees are at the core of Congress's
authority with respect to "the conduct of foreign
relations, the war power, and the maintenance
of a republican form of government," and thus
are entitled to the most deferential judicial
review. Moreover, Congress's decision to focus
on alien detainees, rather than citizens, 1is
neither arbitrary nor irrational; it is clearly
intended "to serve Congress' legitimate foreign
policy concerns," by ensuring that members of
the armed forces are not unduly chilled in
conducting the war on terror by concerns about
foreign nationals targeting them with damages
claims".
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