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The sole issue before us is the obligation of reporters to respond » VDIV W 1IWHI
to grand jury subpoenas as other citizens do and to answer questions relevant to an
1°R PR1IN°Y °D ,920 VDIV .investigation into the commission of crime.” (p-682)
i ,n"r’?s 79°P1 NIA0n2 grand jury °192 s X9pP1 WK IOXR 09X Dom AW
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(726-725 ’'1y1) APINT DIA0MPA 11°0°02 i hv wp°2 WK ,Stewart vBIWI 2ND
"The reporter's constitutional right to a confidential relationship with his :337w%21
source stems from the broad societal interest in a full and free flow of information to
the public. It is this basic concern that underlies the Constitution's protection of a free
; NPWDIN 77202 7I0° AR X7 NOWDIN VI NPT L, INvIwY press L. (p. 725-26).
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"[T]he duty to testify before the grand jury
‘presupposes a very real interest to be protected.' Such
an interest must surely be the First Amendment
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protection of a confidential relationship .... [T]his
protection does not exist for the purely private
interests of the newsman or his informant, nor even, at
bottom, for the First Amendment interests of either
partner in the newsgathering relationship. Rather, it
functions to insure nothing less than democratic
decision-making through the free flow of information
to the public, and it serves, thereby, to honor the
‘profound national commitment to the principle that
debate on public issues should be uninhibited, robust,
and wide-open.' [...]. In striking the proper balance
between the public interest in the efficient
administration of justice and the First Amendment
guarantee of the fullest flow of information, we must
begin with the basic proposition that, because of their
'delicate and wvulnerable' nature [...], and their
transcendent importance for the just functioning of our
society, First Amendment rights require special
safeguards"” (pages 737-738).

JPIPPINRT NPUDWAT NOIYAT 73 YR DY 1°an® wr 2197 nyaod DX T
1IP°N7 NI30N2 PRINCYI (OAA IV 9372 7IvvY aonnn Branzburg nabi
NIIWOHR NYIIN APR T 73977 ,09IR LIINRD INIX 250 ,D0IPINRA APIND 1IWRIN
49-2 1ppn1 Branzburg NWID NIAPYa L]IRI ORIINY 11°0°0 1I3°YY NON1IN Apcpn?
02N 0°PIN IVAPWN 77727 12w 7°2MI2Ip TINNPAY (DAR vYNY 1913) NITN
opon ;372%2 nIMpn Yy 0°%n ophn .0 W DRI CRIINCYA 107 DR D2I3VHT
(Keith Werhan, Rethinking Freedom of the Press after 9/11, 82 TuL. ¥3°23 N17pn» Sy
,¥7°171 NITIPN 11°00 ¥apl 7°1719°%p n1vIna ,Swn® 95 .L. REV. 1561, 1589 (2008))
Py 17 712°%% 010957 D2IVIHW 0NN AI0KR T0AN2 AwINW YR Yy 13 Pnn
¥ap1 7°am173p 1Inna .(Cal. Constitution art. 1 § 2) 010957 Q*IYI°N DIRW 01PN
Y71 9V 11°0°1 197 ,(D.C. Code § 16-4702 (2001)) FIpni NIATY 02 VYN (1°0°N
%y on> 11°0°1 .(D.C. Code § 16-4703 (2001)) 1¥2pIw ©°I7an% OXNA2 79077 1N°17
,(Fla. Stat. Ann. § 90.5015 (West 2004)) 77°719D NI°TIPa 03 YIp1 ¥I°1M1 NINPn
Colo. Rev. Stat. Ann. § 13-90-) 17‘1151]?1 (Conn. Gen. Stat. Ann. § 52-146t (West)) LP°V1IP

(119 (West 2004)
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SRIINVY 11°0°12 VEWNT N2 137 (1999) (IW TINMPA 0*IYIYY vOWNI n°3)(Cir.
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,7°32 Pwnn 721V TWwn1 72 Libby nwapa Ywn? 95 .((2011) 147-145 1170 1IN0
9DOM IY’ANT IR L,IPW NITY NN 1YY XROWIT 130 YW 2307 WRI Lewis Libby
In re Grand Jury Subpoena, Judith ) Judith Miller N°X3I10°Y71 073173721 T°¥a% DXRINY
TPNIMIPNY IWRA YA 737°0 nPRINPYA Miller, 438 F. 3d 1141 (D.C. Cir. 2006))
N°22 2NINT PVDIW NWIYW .VBWHI N°2 11°12 1°32 ,NIND XY ,0°110K7 N*2% Anbwn
"R 7°0% ,Branzburg no%7 9y 1910 7°2m123p 1inn Sw 0°7IvIyh 97707 vownn
2W 112D 1272 N°DIYA TIVLY VBWHI N2 WIATI 15 LORIINYA 11°0°0Y NpIn Iy
,Tatel VDIWT 920 T°1> NYI2 .ANIX Q3 AATI 27797 221PN7A VIWNN N P21 1170
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"In sum, 'reason and experience," as evidenced by the
laws of forty-nine states and the District of Columbia,
as well as federal courts and the federal government,
support recognition of a privilege for reporters'
confidential sources. To disregard this modern
consensus in favor of decades-old views, as the special
counsel urges, would not only imperil vital
newsgathering, but also shirk the common law
function assigned by Rule 501 and 'freeze the law of
privilege' contrary to Congress's wishes" (page 1172).

9w 7NIPDIY? WK N1AN AYYH 0°7IWIYL vdWHNA N2 YW a1 °7 pod .
997077 VOWNT N33 7173 Judith Miller 1°°1¥ °3 ;3371 .N°N1INA ApR°0DT AP PR
W APR LIORY AN PO ORIINGY 1100 FIPH INRD WK LT7AMPIP 1INN YW
P2 IR X 03 ,0°97757 AnI2 11T PUIVAY DIp» 221N PR NN appn

:1°1% NIWIDI NAXRA T Appna

"In determining the federal law of privilege in a
federal question case, absent a controlling statute, a
federal court may consider state privilege law.
Heathman v. United States District Court, 503 F.2d
1032, 1034 (9th Cir. 1974); Baker v. F & F Investment,
470 F.2d 778, 781-82 (2d Cir. 1972). But the rule
ultimately adopted, whatever its substance, is not state
law but federal common law" (Lewis v. United States,
517 F.2d 236, 237 (9th Cir. 1975)).

:93,¥21p (Fed. R. Evid. 501) *%17757 n1°XI7 pIn% 501 7°yo 70113

"The common law--as interpreted by United States
courts in the light of reason and experience--governs a



18

claim of privilege unless any of the following provides

otherwise: the United States Constitution; a federal

statute; or rules prescribed by the Supreme Court. But

in a civil case, state law governs privilege regarding a

claim or defense for which state law supplies the rule

of decision."”
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Charter-% 2 5°¥0 .3p P12 *RIIN Y7 11°0°N7 DR JAYN IWR 1707 PR 771p2 .01
70 7°v0 .(fundamental freedoms) NI°IP°Y NI°I197 900N 7197 TP (NI°I2T7 ﬂ5’373)
"[Everyone has the] freedom of thought, belief, opinion and expression, :¥21p (b)
77 2010 nIw2 .including freedom of the press and other media of communication™.
7392 WO TH0M 1101 12 AW 1% DY 1300V YW NIyIya 271p0 11°990 vdwni N
aw® wa71 JPon7 .(R. v. National Post, [2010] 1 S.C.R. 477) 91pni1 »17°1% RX*2an%
2(b) 7°vy02 X1V 11°0°17 DR ]Mf? W 72 11YD D°IVIYNRI LA1T 5w 77°2y nown
woIn XI7 0I’X2 (AT TIVA YARPY T 1IvL AnT 11’537-'! VOWNT N2 .IVVRD

:90 DPYVLI VOWAT N°2 .72%2 NINYR

"The law needs to provide solid protection against the
compelled disclosure of secret source identities in
appropriate situations but the history of journalism in
this country shows that the purpose of s. 2(b) can be
fulfilled without the necessity of implying a
constitutional immunity. Accordingly, a judicial order
to compel disclosure of a secret source would not in
general violate s. 2(b)" (para. 38).

N930m3a 11°0°R7 DX 1A% W °% mIvL O3 v WMA N3 AnT Jwnna .0
:3 17%1,%21pn0 vOWNHN

"Journalistic-confidential source privilege has not
previously been recognized as a class privilege by our
Court (Moysa v. Alberta (Labour Relations Board),
[1989] 1 S.C.R. 1572 (S.C.C.)), and has been rejected
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by courts in other common law jurisdictions with
whom we have strong affinities” (para. 41).

IVI07 %Y °> vapy ,case-by-case privilege-2 wdWNI N2 °57 7I02Y .XD
n°32 ¥In1,11°0°07 YW 18R Y AWK NYINNY 0ORING 1Mpn1 °3 ¥yI5wh YvIn 11°0°nh
£7 1°1% .0°7172 NIYI23 VIVIWNH VDWNT

"When applied to journalistic secret sources, the case-
by-case privilege, if established on the facts, will not
necessarily be restricted to testimony, i.e. available
only at the time that testimony is sought from a
journalist in court or before an administrative tribunal.
The protection offered may go beyond a mere rule of
evidence. Its scope is shaped by the public interest
that calls the privilege into existence in the first place.
It is capable, in a proper case, of being asserted
against the issuance or execution of a search warrant,
as in O'Neill v. Canada (Attorney General) (2006),
213 C.C.C. (3d) 389 (Ont. S.C.J.). The scope of the
case-by-case privilege will depend, as does its very
existence, on a case-by-case analysis, and may be total
or partial” (para. 52) (97X — DD AWAIAN).

,TIATA N7 NORWYH vID ,° 71PN VBWND O3 *IP°INRT VDWMNI 1D °I AR .20
D°2 17°% 371 WP .A7192 7D AKX INPp Oy noRwY ,11°0°11 bW 1DP°7 155

:3 771p77 119PYR vOWNT

"The bottom line is that no journalist can give a source
a total assurance of confidentiality. All such
arrangements necessarily carry an element of risk that
the source's identity will eventually be revealed. In the
end, the extent of the risk will only become apparent
when all the circumstances in existence at the time the
claim for privilege is asserted are known and can be
weighed up in the balance. What this means, amongst
other things, is that a source who uses anonymity to
put information into the public domain maliciously
may not in the end avoid a measure of accountability.
This much is illustrated by recent events in the United
States involving New York Times' reporter Judith
Miller and the subsequent prosecution of her secret
source, vice-presidential aide Lewis "Scooter" Libby,
arising out of proceedings subsequent to his "outing"
of CIA agent Valerie Plame: Miller, Re, 397 F.3d 964
(U.S. D.C. Cir. Ct. 2005), at pp. 968 -72. The
simplistic proposition that it is always in the public
interest to maintain the confidentiality of secret
sources is belied by such events in recent journalistic
history" (para. 69).
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.case-by-case 11°0n
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(Loi sur la liberté de la 1881 nNiwmnm NDIXT NINN°YI WOHIN 17111'? 1 7°y0 .90
"Le secret des sources des :°2 ,¥23p (4.7.10 03°2 7PIN) (presse du 29 juillet 1881
.Jjournalistes est protégé dans l'exercice de leur mission d'information du public"
°yon .(”113"2'7 yIon Tn"7 QnR°Wn DRWANA DI 0XNINYE NIRRT DI1°T71077)
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"A peine de nullité, ne peuvent étre transcrites les
correspondances avec un journaliste permettant
d'identifier une source en violation de l'article 2 de la
loi du 29 juillet 1881 sur la liberté de la presse."

:NODAIRY MWIT IMIAINY

"On penalty of nullity, no transcription may be made
of any correspondence with a journalist to identify a
source in violation of Article 2 of the law of the 29th
of July 1881 on the freedom of press".
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"Any journalist heard as a witness in respect of >3 ,’23IX7 013902 ,109 n°y02
information collected in the course of his activities is free not to disclose its
XIIDYA YW 1°NI7IPn *I0°N2 11°0° N bw 1Dj?°71 DdNDMN 17 §°YD °D 5y o3 origins".

.72%3
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NIRRT WIDM NO*IYY NIRIIT YIP TIPY RWI 56 YO .WIIMY WK N°229R
NPIIWDHR DR DXNXM 1-56 Y0 .7IAVIV 77°2VY NIWINN IR 770290 wnww
TINP ORIINY YRR WIDM IIIYW ,2-56 Y0 ,AMIT IDIRD L1°T 257 ¥R WIDAT
7YIYDR WHIN DR ID° XY WIDAT 3 RINMT LYIIN IR UDIW I¥A WIDAT DR
DX ,PI%IM IPRW [DINA ,20Y° IR YAD* XYY ,R1INYA YW (freedom of exercise)

:¥I°017 DX 7I0°KR7

"A search of the premises of a press or audio-visual
communications business may only be made by a
judge or prosecutor who ensures that such
investigations do not violate the freedom of exercise
of the profession of journalist and do not unjustifiably
obstruct or delay the distribution of information™.
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21’7 ,°R1IN°Y 099531 ,3-56 — 1-56 DD YD 0157377 YI¥PH SWIRY IWKRA INYINN
’999D) *NDIXT 1YY VDWNT N2 YW 7 PODA .ONMIDIA XAN DINONT NIONW
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1-1-77 5°¥0 YW 79°py 753 7IKXI LEWMT N°2 .00 RIINY YW MIN°W V29 >
JIRY wIDY w* 1-1-77 {°YO DX °1 ,0YLIA .JPOAT YN AT 1330 79pn2 03 05 ,vap)
(Cass. crim., Dec. 6, ) 1881 NIWn NINN°YI WHIN PIN? 2 7°¥0 YW 2010 MIWn 1P N7

.2011, No 11-83.970

n5%523 , V351007 I'\'l'ﬂp?:‘? nD°pPn T1AT NIpn °NbAXT 1°77 °2 191Y 7IKR7 m .1d
1°2 0°01°7 N37Y» 21951 Py nwInnn 71K T 7137 02IR 5 pna TR 92 A1
713077 L3710 7IAT CTPN0 IATT7 272 11RO DTN 5y 1%n 11Xy 11??3'7 IRIINY
"The :>231X 013902 .13-226 7°¥02 °nNBIXI 279D TIP2 AVIAP ,”NOVI¥PH NIPTID”
disclosure of secret information by a person entrusted with such a secret, either because of his
position or profession, or because of a temporary function or mission, is punished by one year's

,177 0Ty by %no o7 7°Y0 JWID vdWnNI °na .imprisonment and a fine of €15,000".
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yI°nRn MMpn M°TY IWXA IR A0 WIID QRIINYY IwRA 0PIR L0790 ,0OKDIT
(Muriel Giacopelli, "Obligation de déposer”, Répertoire de droit pénal et de procédure pénal,
.(Editions Dalloz, 2012

mau1 1mitTm

Contempt of ) VWM N°2 11°12 mn‘? (”Sources of information”) 10 7°¥y0 ¥21p 7°931R2
Y0 DMIPH 5y somn 17°0°11 (Court Act ,1981

"No court may require a person to disclose, nor is any
person guilty of contempt of court for refusing to
disclose, the source of information contained in a
publication for which he is responsible, unless it be
established to the satisfaction of the court that
disclosure is necessary in the interests of justice or
national security or for the prevention of disorder or
crime".
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Right to Refuse Testimony on ) %1193 1717831757 pm'? 53 7°y0 ,i71°IM722 Role]
0739023 PRIV ¥IIN by 7,300 DIMNMpn by 17 120 (Professional Grounds
7931

"The persons named in number 5 of the first sentence
may refuse to testify concerning the author or
contributor of comments and documents, or
concerning any other informant or the information
communicated to them in their professional capacity
including its content, as well as concerning the content
of materials which they have produced themselves and
matters which have received their professional
attention. This shall apply only insofar as this
concerns contributions, documentation, information
and materials for the editorial element of their
activity, or information and communication services
which have been editorially reviewed"
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Berman, In Pursuit of Accountability: The Red Cross, War Correspondents, and
Evidentiary Privileges in International Criminal Tribunals, 80 N.Y.U.L. Rev. 241,
Most evidentiary rules are created to improve the accuracy of fact-» 97X1 ow ,255-256
finding. The common understanding is that justice is best served when all relevant
evidence is placed before the fact-finder in any particular case. Privileges, on the
other hand, have the opposite effect. They reduce the amount of relevant evidence that
may be placed before the fact-finder in light of policy considerations that outweigh
the interest in optimal fact-finding. Because evidentiary privileges have the effect of
potentially leading to less-than-perfect results, they generally are disfavored and
construed narrowly. The utilitarian theory of privilege posits that privileges should be
recognized in circumstances where such recognition will advance policies that
DYND D»RIINY NINPNY ¥I°n by 171277 outweigh the resulting risk of injustice"”.
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