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J U D G M E N T 

Justice E. Hayut:

An appeal on the judgment of the Beer Sheva District Court (the Honorable Deputy President S. Dovrat) dated March 15, 2012. The judgment was delivered in a consolidated manner for six land settlement cases (CC 7161/06, CC 7275/06, CC 7276/06, CC 1114/07, CC 1115/07 and CC 5278/08) and denied the Appellants' claims of ownership of various land lots in the northern Negev, and accepted the State's claim that the ownership of such lots should be registered in its name and in the name of the Development Authority.


The Background and the District Court's Judgment

1. In 1971 a land settlement proceeding, pursuant to the Land Rights Settlement [New Version] Ordinance, 5729-1969 (hereinafter: the "Settlement Ordinance"), began with respect to lands in the Northern Negev. In the framework of this proceeding, Appellant 1 claimed ownership of three land lots south of Rahat (known as Araqib 2, Araqib 6 and Araqib 60) and of three land lots north of Netivot (known as Sharia 132, Sharia 133 and Sharia 134) (hereinafter: the "Araqib Lots" and the "Sharia Lots", respectively, and jointly, the "Lots"). The State, for its part, also claimed ownership of said Lots, and in its claim primarily relied on the fact that the Lots are located within the boundaries of the blocks in that area which had been expropriated in their entirety in 1954 by virtue of the Acquisition of Land (Confirmation of Deeds and Compensations) Law, 5713-1953 (hereinafter: the "Acquisition Law"). The settlement proceeding, which relates, inter alia, to the discussed Lots, was not completed for many years, and in 2006, Appellant 1's heirs (Appellants 2-16) filed six claims to the court of first instance, in which they petitioned that they be declared owners of the Lots and that the Lots be registered in their name.

2. The six claims were consolidated and, as stated in its judgment dated March 15, 2102, the court of first instance rejected these claims with instructions that the blocks in which these Lots, among others, are located, be registered in the name of the State and the Development Authority (Blocks numbered 400367, 400369, 400371, 400526 and 400527). The court first examined the validity of the expropriation executed by the State in 1954 pursuant to the Acquisition Law. Upon rejecting a series of arguments raised by the Appellants against the validity of such expropriation, the court concluded that the expropriation was lawfully performed, and that the Appellants' claim survey, in which they claimed ownership of the Lots, should be rejected. However, the court of first instance ruled, in reliance upon the case-law that was adjudicated in CA 4067/07 Jabareen v. The State of Israel (January 3, 2010) (hereinafter: the "Jabareen Case"), that the fact of a valid expropriation does not nullify the need to address the matter of the rights, if any, held by Appellants prior to the expropriation, in order to rule regarding any compensation deriving therefrom. In addressing this matter, the court of first instance analyzed the provisions of the Land Law, 5729-1969 (hereinafter: the "Land Law"), including Sections 152-156 of the Law, and ruled that the main acts of legislation upon which the matter of the rights held by the Appellants prior to the 1954 expropriation should be examined, are: The Ottoman Land Code of 1274 to the Hijra (1858) (hereinafter: the "Ottoman Land Code" or the "Land Code ") and the (Mewat) Land Ordinance, 1921 (hereinafter: the "Mewat Ordinance"), which were in force and effect on the effective date (1954). This is in light of the provision of Section 156 of the Land Law, which prescribes that the provisions of Sections 152-155, which abolish the classification of the lands that were in effect pursuant to Ottoman legislation, do not derogate from land rights that existed prior to the legislation of the Land Law.

3. The court examined the Appellants' rights in and to the Lots on the effective date (1954) in accordance with the provisions of the Land Code and the Mewat Ordinance. It concluded that on the effective date, these lands were State-owned Mewat lands. In reaching this conclusion, the District Court relied primarily on the State's expert opinion by Prof. Ruth Kark, which it preferred over that of the Appellants' expert opinion, Prof. Oren Yiftachel. The court rejected the Appellants' argument that the Lots in dispute are "Miri" lands which had been possessed and cultivated ab antiquo by the Al-Uqbi tribe, to which they belong (hereinafter: the "Al-Uqbi Tribe" or the "Tribe"). Additionally, it rejected the Appellants' argument that even if the land at issue is Mewat land, they acquired such rights by virtue of cultivation and revival. The court further rejected the Appellants' argument that at some stage, and in accordance with internal arrangements that were made among the members of the Tribe, the ownership rights regarding such Lots were acquired by the Appellants' family. In this context, the court did not accept the Appellants' argument that during the Ottoman period and the subsequent period of the British Mandate the Bedouin tribes, including the Al-Uqbi Tribe, benefitted from autonomy such that the governing authorities recognized internal arrangements made by the members of the Tribe with respect to the lands in the Negev as valid arrangements reflecting property rights, even if such rights were not registered in the Land Registry (the "Tabu").

The court of first instance elaborated that in order for land to be considered Miri land pursuant to the Ottoman Land Code, it must be demonstrated that at some point it was assigned to some person by the authorities. The court of first instance ruled that the Appellants had not proven that the Lots were assigned at any time whatsoever by the authorities to their family or to any other person, and therefore they had not proven that the land at issue is Miri land. On the other hand, the court ruled that the Lots should be classified as State-owned Mewat land from the date of the expropriation, since, as emerges from Prof. Kark's opinion, in the year in which the Ottoman Land Code was legislated (1858), the Lots stood barren and uncultivated and were more than a mile and half (2.2185 km) away from a permanent town. Thus, the conditions prescribed in the Land Code for classifying land as Mewat land were met. In the factual dispute between the parties regarding the Lots' distance from a place of settlement at the time of the legislation of the Land Code, the court of first instance ruled that the Appellants did not meet the burden to prove the existence of a permanent town within a mile and half of the Lots, and also did not prove that the Tribe ever settled on the Lots in dispute. In this matter, the court of first instance adopted the opinion of the State's expert, Prof. Ruth Kark, who testified that until the end of the First World War (1918) there were no permanent towns in the area of the Lots and these Lots were barren and uncultivated, preferring this opinion over that of the Appellants' expert, Prof. Oren Yiftachel, who claimed that the Tribe established towns on the Lots and had cultivated them ab antiquo. The court of first instance elaborated on the fact that Prof. Kark's opinion was detailed and thorough and relied on reliable historical sources from which it emerges that the Lots were barren wild areas at the relevant time. On the other hand, the court ruled, Prof. Yiftachel's conduct left an uncomfortable feeling and compromised his credibility. The court of first instance elaborated on the fact that during his cross examination, it was discovered that Prof. Yiftachel relied on sources without having read them, cited some of the sources upon which he relied in a tendentious manner and ignored sources which did not support the conclusion he wished to present. As for the possibility of acquiring rights in and to Mewat lots by way of cultivation and revival, the court ruled that this possibility was eliminated upon the legislation of the Mewat Ordinance in 1921, and therefore, the Appellants must prove that they cultivated and revived the Lots prior to 1921. Based on Prof. Kark's opinion and testimony, the court of lower instance reached the conclusion that the Lots were also barren and uncultivated when the Mewat Ordinance was legislated in 1921. Therefore, it ruled that the Lots have always been Mewat land, in and to which the State is granted ownership, and that at no stage were the conditions that are required for changing its classification from Mewat to Miri, and for acquiring private ownership therein and thereto by the Appellants' family, fulfilled.

4. The court of first instance further ruled that the additional opinions that were filed by the Appellants regarding the Lots' condition during the years preceding the establishment of the State also do not come to the aid. With regard to the opinion of Mr. Shlomo Ben Yosef (hereinafter: "Ben Yosef"), the aerial photograph interpreter on behalf of the Appellants, the court ruled that it cannot substantiate the Appellants' argument as to the cultivation and possession of the Lots during the relevant years, given the fact that it is based on one sole aerial photograph from 1945. The court of first instance emphasized that according to Ben Yosef's testimony, it emerges from the aerial photograph that in 1945 the Lots were cultivated in a very sparse manner, and that Ben Yosef's claim, that in that year there was a Bedouin rural town on the Lots' area, is unfounded and refers to the presence of a thin population spread over an area of 30,000 dunams. With regard to the opinion of Mr. Abu Friecha, the surveyor on behalf of the Appellants (hereinafter: "Abu Friecha"), the court of lower instance elaborated on the fact that, except for one, all of the sites that were marked by him on the map, and with respect to which it was argued that they attest to the existence of an ancient Bedouin town in the area of the Lots, are outside of the area of the Lots. Additionally, the court of first instance stated that Abu Friecha admitted in his testimony that he did not measure the area of the Lots at all, and only marked sites on the map to which Appellants referred him. Additionally, Abu Friecha confirmed in his testimony that some of the sites that were marked on the map that he presented are not in fact located where they were marked. Therefore, the court of first instance ruled that this opinion also does not substantiate the Appellants' argument regarding the existence of a permanent town within a mile and a half of the Lots at the relevant period of time, or that they were cultivated prior to the legislation of the Mewat Ordinance in 1921.

5. In addition, the court of first instance rejected the Appellants' argument that nomadic or semi-nomadic settlements (meaning, settlements that move within a single tract of land in accordance with the seasons of the year), can also, pursuant to the Ottoman Land Code, be considered a "town" such that the lands adjacent thereto would not be considered Mewat lands. The court of first instance elaborated on the fact that according to the interpretation of the Land Code that was given in case-law, a town for which the surrounding lands shall not be considered Mewat lands is a permanent town that is grounded in one place throughout the entire year. Therefore, the court of first instance ruled that even if the Al-Uqbi Tribe roamed in the area of the Lots between 1858 and 1921, this does not grant them ownership of the Lots. As was already stated, the court rejected the Appellants' argument that even if the Lots at any stage were classified as Mewat, they acquired ownership of the Lots due to cultivating and reviving them. In this context, the court further ruled that even had the Appellants' argument regarding cultivating and reviving the Lots not been rejected on a factual level, the cultivation and revival thereof alone would not have been sufficient to lead to the conclusion that the Appellants became owners of the Lots. This is because neither the Lots nor any part thereof were ever registered in the Land Registry (the "Tabu") in their name, in the name of Appellant 1 who is the testator thereof or in the name of the person from whom Appellant 1 allegedly inherited the rights therein and thereto. In this context, the court mentioned the provisions of Section 2 of the Mewat Ordinance pursuant to which a person who cultivated Mewat land before the ordinance was published is required to register as the owners of the rights within two months from the date of its publication, otherwise he will lose his rights in and to the land. The court of first instance further rejected the Appellants' argument that the Tribe is not required to register the Lots in its name in the Land Registry (the "Tabu") in order to acquire rights therein since the Ottoman administration and the British Mandate government granted the Bedouin autonomy in the Negev areas and granted legal validity to rights that were acquired in and to the land pursuant to traditional Bedouin law. The court of first instance also adopted Prof. Kark's opinion in this matter, pursuant to which both during the Ottoman period and the British Mandate period there was no sweeping recognition of the Bedouin's ownership of lands in the Negev, and preferred it over the opinion of Prof. Yiftachel who posited that the Ottoman administration and the British Mandate government granted legal validity to rights that were acquired pursuant to traditional Bedouin law, even without being registered in the Land Registry (the "Tabu"). In this context, the court of first instance rejected the Appellants' argument that their position is supported by the declaration voiced by Winston Churchill, the Secretary of State for the Colonies, in a meeting he held with the High Commissioner in 1921, that the British will not harm the special rights and customs of the Bedouin (Official Report, 29 March 1921, Great Britain Public Record Office, C.O. 733/2/77; hereinafter: the "Churchill Declaration"). In this matter, the court of first instance ruled that one cannot attribute a legal status to the said declaration without it having been anchored in explicit acts of legislation, and that had the British been interested in granting binding legal status to the Bedouin land ownership system, it can be assumed that they would have expressed this in official legislation. Additionally, the court of first instance ruled that it is not at all clear what Churchill meant in the said declaration, and therefore one cannot rely on this declaration in order to create legal rights ex nihilo.

6. The court of first instance further stated that the Appellants' argument that they are exempt from registering their rights in and to the Lots in the Land Registry (the "Tabu"), is not consistent with various contracts that were presented by them as testimony. For example, in contracts C/1 and C/13, which relate to the Araqib 2 and Sharia 132 Lots, the seller undertakes to register the lot in the name of the purchaser. The court of first instance elaborated on the fact that had the members of the Tribe believed that purchasing rights in accordance with traditional Bedouin law was sufficient in order to grant legal validity to their ownership of the land, it can be assumed that they would not have bothered to stipulate the registration of the lot in the Land Registry (the "Tabu"), in the sale agreement. As to the contracts themselves, the court of first instance stated that they do not state the origin of the Lots' sellers' rights in and to the land, and that in the absence of registration of the sellers' rights in the Land Registry (the "Tabu"), these contracts cannot constitute evidence that rights therein and thereto were lawfully acquired. Additionally, the court of lower instance ruled that contracts between private parties do not bind the authorities or grant them rights in and to the land, when rights were not lawfully acquired therein and thereto to begin with. 

7. After ruling that the Appellants' family did not acquire rights in and to the Lots by virtue of cultivation and revival, the court of first instance examined whether they have a claim by virtue of a period of prescription. In this context, the court of first instance elaborated on the fact that the Ottoman land laws do not allow acquiring rights in and to Mewat lands by virtue of prescription, and therefore, once it was determined that the Lots are Mewat classified lands, the Appellants do not have a prescription claim. Above and beyond that which was necessary, the court of first instance also rejected the Appellants' claim of acquired rights in and to the Lots by virtue of a period of prescription on its merits. The court ruled that, pursuant to the Ottoman Land Code and Section 22 of the Prescription Law, 5718-1958 (hereinafter: the "Prescription Law"), insofar as at issue is possession that began before 1943, continuous possession of the land for the duration of 15 years is required in order to acquire rights in and to land by virtue of a period of prescription. In the case at hand, the court of first instance ruled, the majority of the documents that the Appellants presented with respect to the Lots relate to the years between 1943 and 1951 (when the Appellants claim they were expelled from the land) and the earliest document they presented with respect to the Lots was a tithe payment certificate from 1937. The court of first instance therefore ruled that the Appellants did not meet the burden of proving that they held the Lots continuously for the period of time required by the above-mentioned laws.

8. An additional claim that was raised by the Appellants related to the rights in and to the Lots by virtue of indigenousness and transitional justice. In this matter, the court of first instance ruled that this is a weighty matter that the legislature should address, but further ruled that the existing law does not recognize rights by virtue of indigenousness and therefore it is inappropriate to address this claim. Furthermore, the court of first instance stated that it doubts whether the Al-Uqbi Tribe can be considered an indigenous group under international law since they themselves claim that they arrived in the Negev after it was already controlled by the Ottoman Empire, and therefore they are not an indigenous minority which was conquered by a foreign administration that arrived to its land.

For all of these reasons, the court of first instance rejected the Appellants' claim of rights in and to the Lots and ordered that they be registered in the name of the State and the Development Authority. Additionally, and in light of the conclusions it so reached, the court of lower instance did not find it appropriate to rule that the Appellants are entitled to compensation due to the expropriation of the Lots, pursuant to the Acquisition Law.

The Appellants' Arguments

9. The Appellants do not accept the District Court's judgment and in the appeal before us they claim that their family has been living in the Negev for centuries, and that despite this the court of first instance ruled that during that entire time it did not acquire any rights whatsoever in and to its lands. According to the Appellants, this is an unjust and unreasonable outcome that derives from the adoption of an historical and legal doctrine, rooted in case-law, by virtue of which the Bedouin tribes are dispossessed of their historical lands. The Appellants dispute the court of first instance's factual findings, including, inter alia, the rulings that the Lots were barren and uncultivated between 1858 and 1921 and were further than a mile and half from a town. Additionally, the Appellants dispute the legal conclusion that the court of lower instance reached, that the Lots are State-owned Mewat land. Finally, the Appellants claim that the court of first instance's findings and conclusions with respect to the validity of the State's expropriation in 1954 pursuant to the Acquisition Law are also erroneous and warrant intervention.

10. On a factual-historical level, the Appellants claim that the court chose to ignore substantiated evidence that was presented before it and that relies on various research and historical sources which prove that the Al-Uqbi Tribe had been settled on the Lots and had cultivated them since as early as 1807. In this context, the Appellants refer, inter alia, to the opinion of Prof. Yiftachel, and the annexes thereto, to the opinion of the surveyor Abu Friecha, to the opinion of the aerial photographs interpreter Ben Yosef, and to the testimonies of the Tribe's elders (hereinafter: the "Tribe's Elders"), who allegedly delivered a first-hand version as to the condition of the Lots at the relevant time. Additionally, the Appellants refer to various official publications of the Mandate government and of the State of Israel in the years following the establishment of the State, which, according to them, prove that the Tribe was settled on the Lots and cultivated them. The Appellants claim that given the many pieces of evidence as to the possession and cultivation of the Lots by the Tribe throughout generations, the court of first instance erred when preferring Prof. Kark's opinion to that of Prof. Yiftachel. It is argued that contrary to Prof. Yiftachel, who visited the area of the Lots and who, in addition to the historical-theoretical research, also elaborated on the physical evidence of the existence of an ancient Bedouin town in the said Lots, Prof. Kark's opinion relied exclusively on the journey literature of various 19th century European travelers, missionaries and researchers who passed through the Negev areas on their journeys. According to the Appellants, the travel literature upon which Prof. Kark relied should not be considered credible, since their authors did not come to the Negev in order to research the Bedouin population and their entire reference to such population was incidental and is suffused with western prejudice. In addition, the Appellants argue that even if it would have been appropriate to trust the testimonies of the 19th century researchers who visited the area of the Lots, Prof. Kark’s opinion ignored testimonies and letters of many Negev researchers who were mentioned in Prof. Yiftachel's opinion and who reported on extensive Bedouin agriculture and settlement in the Negev.
 
11. Alongside the appeal they filed, the Appellants are also petitioning to submit an additional piece of evidence at the appeal stage, which relates to the Tribe's possession and cultivation of the Lots. At issue is a document which is alleged to be a report that was prepared by the Hachsharat Hayishuv company in 1920, which includes a survey regarding the condition of the Negev lands. In this survey, it is argued, areas that were possessed and cultivated by the Appellants' testators were appraised, and it proves their rights in and to the Lots. This evidence, it is argued, was discovered at the last stages of conducting the proceeding at the court of first instance, as a result of research that was conducted by Prof. Yiftachel together with additional researchers in order to write a joint article. According to the Appellants, its submission at the appeal stage should be allowed in light of its importance and in light of the fact that at hand is a case addressing a matter of principle. I shall begin by stating that I do not find it appropriate to allow the evidence to be submitted at the appeal stage, based on the criteria outlined in this matter in case-law. It has been ruled that leave to submit new evidence in appeal shall be granted sparingly and only in cases in which the evidence that is being requested to be added is simple and conclusive and bears significant importance relating to the core of the dispute between the parties (CA 105/05 Dahan v. Michele Kason, paragraph 4 of Justice E. Arbel's judgment (November 10, 2005); CA 1773/06 Aleph v. Kibbutz Ayelet Hashachar, paragraph 17 of Justice A. Procaccia's judgment (December 19, 2010); CA 679/11 Dardikman v. Nadav, paragraph 29 of Justice U. Shoham's judgment (March 27, 2014)). This is not the case in the case at hand. Precedent also establishes that the party requesting to add the evidence must demonstrate that it did not know of its existence when the hearing in the procedural instance was conducted and also could not have discovered it had it acted with proper diligence to do so (see CA 374/08 Katan v. Horenstein, paragraphs 9-10 of Justice Z. Zylbertal's judgment (December 25, 2012)). In the case at hand, it emerges from the application itself that the evidence was in the Appellants' possession at the time the case was being heard in the court of first instance. Despite this the Appellants did not bother to submit it nor do they not provide any explanation whatsoever for such conduct.

12. At the legal level, the Appellants argue that according to the laws that applied to the Negev area until the establishment of the State, the fact that the Al-Uqbi Tribe had lived and resided on the Lots for generations granted them ownership thereof. The Appellants repeatedly argue that both the Ottoman administration and the British Mandate government granted the Bedouin legal autonomy to manage their property and their lands in accordance with traditional Bedouin law. Therefore, according to the Appellants, the Ottoman Land Code and the Mewat Ordinance did not apply at all to the Negev areas until the establishment of the State and the law that was in effect in the Negev at the relevant time was traditional Bedouin law. According to the Appellants, the court of first instance ignored the many pieces of evidence that were presented attesting to the existence of such autonomy from which the Bedouin tribes benefitted at such time in the Negev expanses and the evidence that was presented regarding the acquisition of rights in and to the Lots by the Appellants' family in accordance with traditional Bedouin law. In this context, the Appellants emphasize the fact that both during the Ottoman period and the British Mandate period many Bedouin registered land in the Negev in their name and sold them to the Zionist institutions. This fact, it is argued, proves that prior to the establishment of the State the authorities recognized the Bedouin's rights in and to the Negev lands and allowed them to register these lands in their names, if only they wanted to do so – both before the legislation of the Mewat Ordinance and thereafter.

13. Alternatively, the Appellants claim that even if their rights in and to the Lots should be examined in accordance with the Ottoman Land Code and the Mandate Mewat Ordinance, the court of first instance erred when ruling that the Lots were State-owned Mewat classified lands rather than Miri lands owned by the Appellants. In this context, the Appellants claim that the court of first instance erred by not transferring the burden of persuasion to the State, given that the State has acted with a material lack of good faith and, for over 30 years, intentionally avoided bringing the conflicting claims that were filed with respect to the Lots in the framework of the settlement proceedings before the court. This conduct, it is argued, caused the Appellants severe evidential damage and severely sabotaged their chances of proving their ownership of the Lots. According to the Appellants, the court of first instance erred by not expressing this in the form of shifting the burden of persuasion, such that instead of the Appellants being required to prove family ownership of the Lots, the burden would transfer to the State to prove that at hand are Mewat lands that were owned thereby.

14. On the merits of the matter, the Appellants argue that the correct interpretation of the Ottoman Land Code should lead to the conclusion that in the case of the Lots, the conditions required for classifying lands as Mewat lands were not met. First, it was argued that it was proven that the Appellants' family had been possessing and cultivating the Lots for many years, and therefore they are not abandoned and barren lands which pursuant to the Land Code could be considered Mewat lands; Second, it was argued that the Lots were not more than a mile and half from the location of a town as the Land Code requires. In this context, the Appellants argue that according to its correct interpretation, the Ottoman Land Code also recognized nomadic (or semi-nomadic) settlement of Bedouin in the Negev as a "town" such that the lands adjacent thereto are not Mewat lands. It was argued that this interpretation coincides with that which is stated in other Mandate government acts of legislation in land matters. The Appellants further argue that the said interpretation of the term "town" in the Ottoman Land Code coincides with the purpose of such law to encourage agricultural cultivation of barren lands by way of granting ownership of the cultivated lands that are adjacent to population concentrations. The Appellants further argue in this context that the court of first instance erred when it ruled that even according to the Appellants the Lots were not settled year-round and the towns in which it was alleged that they resided were no more than temporary camping locations that were built on occasion. According to the Appellants, this ruling is an erroneous interpretation that was given by the court of first instance of their claim that the Al-Uqbi Tribe were not nomads, but rather semi-nomads. The meaning of this claim, so it is alleged, is that the members of the Tribe settled in permanent camping sites from which they would roam during the winter season and to which they would return once the rains stopped. It was argued that the Al-Uqbi Tribe had two such permanent camping sites, one in the Araqib Lots and the other in the Sharia Lots. However, the Appellants emphasize, they never argued that the towns that the Tribe built in the Lots existed only during part of the seasons or that they ceased to exist when they went out to graze. 


15. Additionally, the Appellants argue that the interpretation offered by them of the term "town" in the Ottoman Land Code is warranted in the instant circumstance in order to prevent the absurd and discriminatory result that the court of first instance reached, by which areas of livelihood that functioned for centuries as towns for all intents and purposes are not recognized as towns for the purpose of determining the ownership of the land. According to the Appellants, the narrow definition which this court adopted in the past for the term "town" in the Ottoman Land Code, pursuant to which only a permanent town that is built with stone houses is a town which is surrounded by Miri lands, does severe injustice to Bedouin and discriminates them due to their nomadic lifestyle and culture. Therefore, it was argued that the court of first instance erred when it did not consider the interpretation offered by the Appellants of the term "town" in the Ottoman Land Code, and instead adopted the existing case-law in this matter, without reexamination, as requested by the Appellants.

16. An additional argument raised by the Appellants is that the court of first instance erred when it ruled that the Lots should be classified as privately-owned lands or as Mewat, in accordance with their condition in the year in which the Ottoman Land Code was legislated (1858). According to the Appellants, the court of first instance perceived itself as bound by case-law established by this court. However, the Appellants argue, this is a legal mistake, since terms that are prescribed in an act of legislation should be interpreted at the time they are being implemented in a given case. Therefore, according to the Appellants, one must deviate from existing case-law rules with respect to classifying lands in the Land of Israel pursuant to the law that preceded the Land Law, and rule that the classification of the Lots, as privately-owned lands or as Mewat, should be examined in accordance with their condition at the time the settlement proceedings therein began.

17. Alternatively, the Appellants argue that even if the Lots should be classified as Mewat lands, it should be ruled that their family acquired ownership therein by virtue of cultivation and revival, as it was proven that the family cultivated these lands for many years. In this context, the Appellants argue that the fact that their family did not act to register the Lots in its name within the period of time prescribed by the Mewat Ordinance does not deny the possibility that it acquired rights therein and thereto by virtue of revival. This approach, it is argued, coincides with the Mandate Supreme Court's interpretation of the Mewat Ordinance and with the fact that those who did not register their rights in and to cultivated Mewat land within two months following the publication of the ordinance nevertheless succeeded in registering their lands in their name in the framework of the settlement proceedings that followed its legislation. Additionally, the proposed interpretation is consistent with the fact that, even many years after the publication of the ordinance, many Bedouin did not have difficulty registering lands throughout the Negev in their names and selling them to the Zionist movement. Additionally, according to the Appellants, said interpretation coincides with the fact that Section 2 of the Mewat Ordinance was omitted from the "Drayton" Official Compilation of Mandate Acts of Legislation that was published in 1933. Therefore, it was argued that not registering the Appellants' family's rights in and to the Lots does not lead to the loss of such rights.
 
18. An additional argument by the Appellants is that the Lots should be registered in their name even if they did not acquire rights in and to them pursuant to the Ottoman Land Code and the Mandate Mewat Ordinance that preceded that Land Law. In this context, they point to three normative sources, as follows: the laws of equity, the basic laws and international law. With regard to the laws of equity, the Appellants argue that the Mandate law and case-law recognized that use and possession of land for many years create equity rights therein. Therefore, even if their family did not acquire rights in and to the Lots pursuant to the Ottoman Land Code and the Mandate Mewat Ordinance, it acquired ownership rights therein and thereto by equity, due to the fact that it possessed and cultivated the Lots for generations. With regard to the basic laws, the Appellants argue that the Ottoman Land Code and the Mandate Mewat Ordinance should be interpreted in accordance with the constitutional principles of equality and human dignity. These principles, it is argued, warrant interpreting the land legislation that preceded the Land Law in a modern manner which would prevent discrimination against the Bedouin population and its continued dispossession from its historical areas of livelihood in the Negev. With regard to international law, it was argued that since the Bedouin are an indigenous group on the Negev lands, such laws should be interpreted in a manner that grants them rights in and to their historical lands. The Appellants further argue that the Bedouin have unique protections and rights by virtue of international law which should be considered when ruling on the matter of their ownership of the Lots. Therefore, even if according to the Mandate and Ottoman land legislation that was in effect during the relevant years, they did not acquire rights in and to the Lots, at present there is an obligation to recognize these rights by virtue of international law. According to the Appellants, the court of first instance erred when it ruled that the law in Israel does not recognize rights by virtue of indigenousness. It was further argued that the rights of the Bedouin in and to the Negev lands are grounded in this context in customary international law. Such grounding, it was argued, requires the Israeli courts to consider the rights that the Bedouin acquired in and to their historical lands even if this law was not adopted in an Israeli act of legislation.

19. Finally, the Appellants raise arguments that relate to the legality of the expropriation orders that were issued to the Lots by virtue of the Acquisition Law. According to them, these orders were issued to Lots based on the erroneous assumption that at hand are barren Mewat lands that are not owned by anyone. However, once it was been proven that the Lots were owned by the Appellants' family, this case falls within those special and extraordinary cases in which one can appeal that which is stated in the expropriation certificate. It was further argued that the expropriation orders for the Lots should be cancelled on the grounds that since the expropriation, the Lots have stood barren for 58 years and only in the last two years was an attempt made to plant a few groves therein. Therefore, the Appellants argue that the court of first instance erred when it ruled that the purpose for which the Lots were expropriated was realized. This ruling is based on the fact that the expropriation of the Lots was made as part of the expropriation of a larger tract of land, and assumes that if the purposes of the expropriation in part of such tract of land were realized, then it can be said that the purpose of the expropriation was realized with respect to its entirety. However, the fact that other land lots that were expropriated along with the Lots in dispute were used does not mean that the purpose of the expropriation was also realized with respect to those lots which remained barren. The question whether the purpose of the expropriation was realized should be examined with respect to each lot on its own.

The State's Arguments 

20. The State relies on the judgment of the court of first instance and claims that the appeal should be denied. On a factual level, the State argues that the court of first instance was presented with abundant evidence to the fact that, from the beginning of the 19th century until after the establishment of the State, the Lots stood barren and uncultivated. With regard to the parties' expert opinions, the State argues that it was proven to the court of first instance that Prof. Yiftachel's opinion is tendentious and unfounded and it follows that the court of first instance justifiably preferred Prof. Kark's opinion and testimony. With regard to the opinion that was submitted by the surveyor Abu Friecha and by the interpreter Ben Yosef, the State claims that it was proven that they were materially flawed and cannot be relied upon as opinions that substantiate the Appellants' arguments. Therefore, the State claims that the Appellants did not succeed in proving that the Al-Uqbi Tribe settled on the Lots and cultivated them for many years prior to the establishment of the State and that at most it was proven by them that during certain periods of time the Lots served the Tribe for grazing and camping. 

21. The State further argues that the Appellants acted unlawfully, and, in the framework of the appeal, submitted a revised version of Prof. Yiftachel's opinion without receiving leave, despite the fact that the court of first instance did not permit its submission and instructed that it be ignored. Additionally, in the framework of the appeal, again without receiving leave, the Appellants submitted an article written by Prof. Yiftachel relating the issues emerging in this proceeding and allegedly constituting an adaptation of the opinion that he submitted in the proceedings (the article of Prof. Yiftachel, Sandy Kedar and Ahmad Amara "Re-Examining the 'Dead Negev Doctrine': Property Rights in Arab Bedouin Regions" Mishpat U'mimshal 14 7 (2012)). This article was also not presented to the court of first instance. Therefore, the State requests that this Court ignore both the revised version of Prof. Yiftachel's opinion which the Appellants submitted at the appeal stage, as well the article that he wrote based on this proceeding. The State further argues that some of the professional literature that the Appellants submitted in the framework of the appeal was not submitted thereby in the court of first instance, and it claims that for this reason it should also be ignored. I shall begin by stating in this matter that a review of the article to which the argument refers indicates that it is indeed based on the opinion that Prof. Yiftachel submitted in this proceeding, while adapting the opinion to the format of an academic article, and that the Appellants are using it as an additional opinion on their behalf, and without the article having been submitted with the court of first instance. Additionally, the Appellants cite various sources to which the article refers without them having been submitted with the court of first instance or in the appeal. There is merit to the State's argument in all that relates to reliance upon the article or upon the new references to which it refers. Additionally, and in accordance with the decision of the court of first instance dated March 7, 2010, that which is stated in Prof. Yiftachel's third opinion should be ignored insofar as it exceeds referring and responding to Prof. Kark's opinion. 

22. At the legal level, the State argues that there is no substance to the Appellants' argument that the Ottoman Land Code and the Mandate Mewat Ordinance should not be applied in this matter due to the autonomy which was granted to the Bedouin in the Negev during the periods of time when the Ottomans and British ruled the area. According to the State, the Bedouin in the Negev never received autonomy as alleged and even if there were periods of time in which the Mandate and Ottoman administrations had difficulty effectively controlling the Negev areas, they always perceived it as part of the sovereign land of the Land of Israel, that is subject to their control, and acted with respect thereto accordingly. It was further argued with respect to the Mandate period that not only is there no reflection of the fact that the Mandate government granted the Bedouin autonomy in the Negev areas and adopted their customs as a legal source of acquisition of rights in and to land, but actually the acts of legislation that were legislated and the Mandate case-law indicate the contrary. As to the Appellants' argument that the Bedouin managed to register many lands in the Negev areas in their name even after the legislation of the Mewat Ordinance, the State claims that there may be various explanations, but whatever the reason may be, a sweeping conclusion that the ordinance does not apply in the Negev area or that the Bedouin were granted legal autonomy by the Mandate authorities cannot be drawn from such registration of lands in the name of the Bedouin after the legislation of the Mewat Ordinance.

23. Given the conclusion that the state of the rights in and to the Lots must be examined pursuant to the Ottoman Land Code and the Mandate Mewat Ordinance, the State argues that the ruling of the court of first instance, that the Appellants' family did not acquire any right whatsoever in and to the Lots, should be adopted. In this context, the State argues, inter alia, that Appellants' interpretation of the term "town" in the Ottoman Land Code such that it includes Bedouin camps that are populated seasonally, is contrary to the language and the purpose of such law. According to the State, the Bedouin lifestyle was not foreign to the Ottoman Empire, which controlled vast areas in the Arabian Peninsula and Northern Africa. Therefore, had the Ottoman legislator perceived the Bedouin lifestyle as a source for acquiring property rights, it would have explicitly prescribed this in the law. Not doing so is not an inadvertent omission, and the conclusion that should be drawn is that the Ottoman legislator did not intend to grant rights in and to the land by virtue of the Bedouin lifestyle. The State further states that the Ottoman legislator distinguished between Mewat classified land and other classes of land when determining the criterion of distance from the end of a town (a mile and half). This fact also indicates that the Ottoman legislator did not wish to exclude the nomadic tribes' areas of livelihood from the Mewat definition.

24. The State further argues that given the conclusion that the Lots were Mewat lands, and given the Appellants did not prove the cultivation or revival of the Lots as required nor that that they received the authorities' permission for these activities, the court of first instance was correct in ruling that the Lots were Mewat lands when the Mewat Ordinance was legislated in 1921, and remained such thereafter. With respect to the interpretation of the Mewat Ordinance that is offered by the Appellants, the State claims that there is no substance to the Appellants' argument that Mandate case-law interpreted the ordinance as allowing the acquisition of rights by virtue of revival of Mewat lands, even after its publication in 1921. It was argued that the judgments to which the Appellants refer in support of their argument all ratify the validity of the Mewat Ordinance and hold that after its legislation it is no longer possible to acquire rights in and to Mewat lands by virtue of revival. As to the fact that Section 2 of the Ordinance was omitted from the Drayton legislation arrangement of 1933, the State states that even the Appellants agree that this does not mean that the section is cancelled, and that in any event, this is not sufficient to change that which is prescribed in Section 1 of the ordinance, i.e., that a person who revived Mewat lands without the authorities' permission will not be entitled to acquire rights therein and thereto. Additionally, the State argues that the court was correct in ruling that the Appellants do not have a claim by virtue of a period of prescription, since this is not possible in Mewat lands. It further argues that in any event the rulings of the court of first instance should also be adopted on their merits, as the Appellants did not prove continuous possession and cultivation of the Lots for the period of time that is required to substantiate a claim of prescription in accordance with the Ottoman Land Code and Section 22 of the Prescription Law. With regard to the Appellants' argument that rights in and to the Lots were acquired due to the fact that the Al-Uqbi Tribe has been possessing and using them ab antiquo, the State argues that even if this argument had been proven, the meaning thereof is that these are lands that were used in a collective-public manner by the Tribe. The legal conclusion that is derived from that is that these are Matruka-classified lands, and in accordance with Section 154(a) of the Land Law, they should be registered in its name.

25. As to the burden of evidence, the State claims that, contrary to the Appellants' arguments, the starting point in land settlement cases is that the person claiming the right in and to the land is required to prove his claim, and if he has not met the burden, the land shall be registered in the name of the State. Additionally, the State posits that there are no grounds for the Appellants' claim that the delay in the examination in court of their claim to the Lots transfers the burden of evidence to the State to prove that the Lots were not Mewat lands. The State claims in this matter that it avoided filing a claim in relation to the Lots and advancing the examination in court of the rights therein and thereto as a result of its policy to prefer promoting compromises in Negev land settlement claims rather than seeking judicial resolutions. According to the State, this was because of the fact that the Bedouin population does not have legal rights in and to the Negev lands, and it assessed that judicial rulings to this effect would not advance the integration of this population in the life of the State. Therefore, the State preferred to promote unique decisions for the benefit of the Bedouin in the Negev by virtue of which they would be able to receive compensation even in the absence of rights in and to the land. The State adds that in the case at hand it also avoided bringing the Appellants' matter for judicial ruling because it preferred the path of a compromise, and that it should not be charged with acting in bad faith conduct for doing so. The State further claims that the Appellants refused to any compromise arrangement that was offered to them with respect to the Lots, and emphasizes that if and to the extent the Appellants believed that the delay in completing the settlement proceedings related to the Lots was causing them damage, they had the option of filing a claim to the court at any time they wished, just as they eventually did in 2006. In any event, the State claims, even if it shall be ruled that the burden of evidence in this case lies on it to prove that the Lots are Mewat land, it met this burden in light of the evidence that was presented to the court of first instance.

26. As is recalled, the Appellants raised additional claims that even if rights in and to the Lots were not acquired under the Ottoman Land Code and the Mewat Ordinance, these rights can be normatively anchored in the laws of equity, the basic laws and international law. In this matter, the State claims that ownership by virtue of laws of equity is no more than a recognition of a legal right, and in the absence of rights pursuant to law, it is inappropriate to adjudicate equity rights. The State further claims that if and to the extent there is substance to the claim that the Appellants' tribe had been settled on the Lots for many years, then this would have constituted forceful unlawful seizing of lands from the authorities' possession. Such seizure does not grant equity rights, and internal agreements among the members of the Tribe also do not have the power to grant a legal right in and to land when such a right would not have existed to begin with. With respect to the argument that the Mandate and Ottoman land legislation should be interpreted in the spirit of the basic laws, the State claims that it is inappropriate to interpret acts of legislation that have long been cancelled in a manner that is not true to the language and purpose thereof only in order to grant the Appellants rights that they never acquired in and to the land. The State further argues that accepting the Appellants' claim to a new interpretation of the Mandate and Ottoman land legislation in the spirit of the basic laws, will prejudice legal stability and certainty, and would mean a retroactive infringement of rights that third parties acquired in and to Negev lands throughout the years pursuant to existing law. With regard to international law, the State claims that the court of lower instance was correct in ruling that Israeli law does not recognize rights of indigenous people, and further claims that the State of Israel did not join the United Nations Declaration on the Rights of Indigenous Peoples of 2007 to which the Appellants refer and which does not constitute a binding international norm even among those nations that have signed it. The State further argues that the existence of such a customary norm in international law has not been proven and that there is no comparison to be drawn between indigenous people in countries such as Australia and Canada on the one hand, and the Bedouin population in Israel in general, and the Appellants in particular, on the other. In this context, the State emphasizes that in the countries that recognized the rights of indigenous people that reside in their area, at issue were collective rights that were granted to the entire indigenous population in their area. By contrast, in the case at hand the Appellants are requesting to register the Lots in their name, and to acquire private ownership thereof.

27. The State does not object to the approach adopted in the judgment which is the subject of the appeal and which, while rejecting the arguments raised by the Appellants with respect to the validity of the expropriation in 1954, further examined whether the Appellants have a right or an interest in the Lots for the purpose of ruling in the matter of compensation to which they might be entitled by virtue of the Acquisition Law as a result of the expropriation. The State does not object even though the Appellants did not raise claims regarding compensation at all and sufficed with claims regarding the rights in and to the Lots to which they are allegedly entitled and regarding the expropriation orders being null and void. Therefore, in the appeal, the State focused its arguments on both of these issues as well. The State's response to the Appellants' arguments regarding the rights in and to the Lots to which they are allegedly entitled was detailed above, and with regard to the voidness of the expropriation orders, the State claims that the conclusions of the court of first instance should be adopted. It emphasizes that the possibility of challenging the expropriation orders which were issued by virtue of the Acquisition Law is very narrow to begin with, and is non-existent in the case at hand in light of the fact that the Appellants are challenging the legality of the expropriation of the Lots more than 60 years after the expropriation. On the merits of the matter, the State claims that the question of whether the Lots were privately-owned at the time of their expropriation is not relevant to the legality of the expropriation, since the Acquisition Law allows expropriating privately-owned land if and to the extent it was not in the owners' possession at the time of the expropriation. As to the Appellants' argument that the expropriation should be cancelled on the grounds that the purpose of the acquisition was not realized, the State notes that the case-law regarding the cancellation of expropriations in which the purpose was not realized, does not apply to expropriations by virtue of the Acquisition Law. In any event, the State also notes that according to the Land (Acquisition for Public Purposes) Ordinance, 1943 (hereinafter: the "Land Ordinance") as amended in Amendment no. 3 in 2010, expropriations to which such case-law applies will also be valid even if their purpose was not realized if 25 years have lapsed since the publication of the notice. For this reason as well, the State argues, and given the fact that in the case at hand more than 60 years have lapsed since the expropriation was effected, the claim regarding the purpose of the expropriation not being realized does not aid the Appellants.

Discussion and Ruling
 
28. The six consolidated claims which were heard by the District Court addressed conflicting claims of ownership that were raised in the framework of a land settlement proceeding. Although the Appellants' claims in this matter were pushed to the margins of the appeal, the first issue that must be addressed in this appeal is the issue of the validity of the expropriation pursuant to the Acquisition Law. This is due to the fact that the State's claim in the settlement proceedings primarily relied on that expropriation, and the ruling in this matter materially projects onto the other issues that were raised in the proceedings (regarding the possibility of objecting to the validity of an expropriation pursuant to the Acquisition Law, by way of an indirect challenge, see CFH 1099/13 The State of Israel v. Abu Friech (April 12, 2015)). If and to the extent I shall reach the conclusion that these claims are to be rejected, it will be necessary to further examine whether the Appellants had any right or interest whatsoever in the Lots prior to the expropriation, including all of the sub-issues that emerge in this context. This examination is necessary in order to rule whether the Appellants were entitled to compensation or to alternative land due to the expropriation. It should be noted that the reference in the judgment which is the subject of the appeal to the matter of the right or interest of the Appellants in and to the Lots prior to the expropriation for the purpose of ruling in the matter of the compensation due to the expropriation was at the initiative of the court of first instance. The court deemed itself obligated to examine the issue in light of that stated in the judgment in the Jabareen Case (paragraphs 38-39 of the judgment). This is despite the fact that the Appellants, on their part, did not raise the said arguments regarding compensation due to the expropriation before the court of lower instance. I posit that it is doubtful whether this is what the judgment in the Jabareen Case intended. However, once the court of first instance chose to take this path, and once the State agreed therewith, and did not raise any in limine argument in this matter, I shall also continue to take this same path if and to the extent I shall reach the conclusion that the arguments in the matter of the voidness of the expropriation should be rejected.

The Expropriation of the Lots

29. On more than one occasion, this court has addressed the unique characteristics of the Acquisition Law and of the expropriations that were performed by virtue thereof as a law that was intended to retroactively legitimize the seizing by the government of abandoned lands without legal authority, in the years following the establishment of the State (see CA 3535/04 Dinar v. The Minister of Finance (April 27, 2006), in paragraph 6 of the judgment of Justice (as was her title at the time) D. Beinisch (hereinafter: the "Dinar Case"). Section 2 of the Acquisition Law provides that upon the fulfillment of three cumulative conditions which are prescribed in the section "[the property] shall vest in the Development Authority and be regarded as free from any charge, and the Development Authority may forthwith take possession thereof." These are the terms: (a) on April 1st 1952, the property was not in the possession of its owners; (b) the property was used or assigned for purposes of essential development, settlement or security during the period between May 14th, 1948 and April 1st, 1952; (c) on the date of the expropriation it was still required for any of the said purposes. Section 2 of the Acquisition Law further provides conditions for issuing an expropriation certificate. With respect to these certificates it has been ruled that they constitute conclusive evidence to the veracity of their contents and that the possibility of challenging their legality is very narrow (see HCJ 5/54 Younis v. The Minister of Finance, IsrSC 8 314, 317 (1954); CA 816/81 Gera v. The Development Authority, IsrSC 39(1) 542, 547 (1985); HCJ 84/83 El-Wachili v. The State of Israel, IsrSC 37(4) 173, 179-180 (1983); CA 517/85 The Commissioner of the Waqf of the Maronite Church v. The Development Authority, IsrSC 42(1) 696, 701-702 (1988), as well as the Dinar Case, in paragraph 6). The original owners of the abandoned lands that were seized by the government and expropriated pursuant to the Acquisition Law are entitled, under the law, to compensation or to alternative land in the event that the expropriated land was used for agriculture and was its owners' main source of livelihood (Section 3 of the Acquisition Law). However, there is no opening whatsoever in the Acquisition Law allowing the return of the expropriated land to its original owners, even if the owners returned thereto. There is no denying that the Acquisition Law severely infringes the right to property that was recognized as a constitutional right in the Basic Law: Human Dignity and Liberty, and the opinion has even been expressed in the past that had the Acquisition Law been legislated at the present time, it would have been appropriate to cancel it due to it being unconstitutional (see the Dinar Case, in paragraph 7). However, it is an old law that is at issue, and the preservation of laws section that is prescribed in Section 10 of the Basic Law, which has its own logic, does not allow harming its validity, despite the constitutional difficulty it raises. Additionally, it had been ruled that in light of the Acquisition Law's special nature and the unique historical circumstances that led to its legislation, it is inappropriate at the present time to appeal the constitutionality of the expropriations that were effected by virtue thereof or to determine criteria that are more flexible that those that were prescribed in case-law for the purpose of interpreting the conditions for expropriation that are prescribed in Section 2 of the law (see the Jabareen Case, in paragraphs 35-36 of the judgment of Justice Y. Danziger, see also the Dinar Case, in paragraph 7).

30. In the case at hand, the Appellants do not argue that the conditions prescribed in Section 2 of the Acquisition Law were not fulfilled with respect to the Lots. For example, they are not claiming that they possessed the Lots at the Acquisition Law's effective date (April 1, 1952). All that the Appellants argue is that the relevant expropriation orders were issued based on the erroneous assumption that the Lots are barren Mewat lands while in fact they were lands that were owned by their family. Even if the Appellants' claim that they are the owners of the Lots had been accepted, it would not have been sufficient to lead to the expropriation being void. Indeed, according to the condition prescribed in Section 2 of the Acquisition Law, for it to be possible to expropriate it under this law, it was sufficient that the expropriated land not be in its owners' possession on April 1, 1952, provided that the other two conditions prescribed in the section were also fulfilled.

31. The additional claim that the Appellants raised regarding the validity of the expropriation is that the orders should be declared void due to the fact that the purpose of the expropriation was not realized. This argument was justly rejected by the court of first instance since it relies on the case-law from HCJ 2390/96 Karasik v. The State of Israel, IsrSC 55(2) 625 (2001) (hereinafter: the "Karasik Case"), which, as has already been decided on more than one occasion, does not apply to expropriations that were effected pursuant to the Acquisition Law (see the Dinar Case, in paragraph 8; and HCJ 840/97 Sabit v. The State of Israel, IsrSC 57(4) 803, 815 (2003)). In any event, it was ruled in the Karasik Case that the application of its case-law rule is meant to be based on legislation that shall implement the principle and shall prescribe the conditions for its application (in this matter also see HCJ 2390/96 Karasik v. The State of Israel (February 9, 2009)). In this context the State correctly referred in its arguments to Amendment no. 3 of the Land Ordinance, pursuant to which the application of the Karasik case-law rule was limited to 25 years from the date of the publication of the expropriation notice. Given the fact that at hand is an expropriation from more than 60 years ago, there is no application to the Karasik case-law rule, even if we were of the opinion that is applies to expropriations pursuant to the Acquisition Law (see in this matter: HCJ 9804/09 Shawahna v. The Development Authority (May 29, 2014), in paragraph 18 of the judgment of Justice D. Barak-Erez; and CA 6288/98 Klil v. The Development Authority (August 11, 2011), in paragraph 9 of the judgment of Justice (as was his title at the time) A. Grunis). It shall be noted, above and beyond that which is necessary, that according to the findings of the court of first instance, the claim that the purpose of the expropriation was not realized, should also not be accepted on its merits. It emerges from the evidence that was presented (the affidavit of Mr. Shlomo Tzizer, Head of the Development Department at the Southern Region of the Israel Lands Authority, which was attached as Exhibit Res/5 in the Appeal), that 4 out of 6 of the Lots in dispute (Sharia 133, Sharia 134, Araqib 6 and Araqib 60) have, for years, been used for agricultural and forestation purposes, and this is sufficient in order to contradict the claim regarding non-realization of the purposes of the expropriation with respect to all of the Lots on its merits (see the case-law rule that in this context, the uses in all of the expropriated area should be examined and not in each lot separately, in HCJFH 4466/94 Nuseibeh v. The Minister of Finance, IsrSC 49(4) 68 (1995), in paragraph 9 of the judgment of Justice E. Goldberg; the Jabareen Case, in paragraph 36). 

32. Once the Appellants' arguments regarding the validity of the expropriations in 1954 pursuant to the Acquisition Law were rejected, it is inappropriate to intervene in the ruling of the court of first instance that the Lots should be registered in the name of the State and the Development Authority, and the Appellants' claim for ownership of those Lots was justly rejected. However, in accordance with the course of the discussion that was outlined in paragraph 28 above, we must now examine whether prior to the expropriation the Appellants or their heirs possessed a right or an interest in and to the Lots, entitling them to receive compensation or alternative land due to the expropriation in accordance with that stated in Section 3 of the Acquisition Law. 

The Normative Framework for Examining the Appellants' Rights in and to the Lots

The Autonomy and Traditional Bedouin Law Argument

33. The question of whether the Appellants or their heirs possessed any right or interest in and to the Lots prior to the expropriation should be examined in accordance with the law that applied to these Lots at such time. At hand is a case of an expropriation from 1954, and the question that arises is what the law was that applied to the Lots at such time which determined the existence of a right or interest therein and thereto. Prior to the legislation of the Land Law in 1969, and even after the establishment of the State, the land laws that had been legislated during the Ottoman period and the Mandate period remained in effect. The Appellants claim that these laws should not be applied to their matter since the Ottoman administration and the subsequent Mandate government granted legal autonomy to the Bedouin in the Negev and allowed them to conduct themselves in accordance with traditional Bedouin law and to acquire rights in and to land by virtue thereof. The Appellants further claim that according to traditional Bedouin law, prior to the expropriation, Appellant 1 and they as his heirs, possessed an ownership right in and to the Lots. A similar claim regarding the special law that relates to the Negev lands and the rights of the Bedouin therein and thereto was raised in the past and rejected by this court in CA 218/74 Huashela v. The State of Israel, IsrSC 38(3) 141 (1984) (hereinafter: the "Huashela Case"), where Justice A. Chalima ruled as follows:

"And the last among the arguments that were voiced on behalf of the appellants claims that the appellants should be granted special treatment due to the special nature of the Negev lands. This claim is not to be recognized in this appeal. If the Ottoman legislator did not find it appropriate (and the Mandate authorities acted in the same way when legislating the 1921 ordinance), to designate special laws in the framework of the law to the Negev lands, which were similar to many and widespread areas in the Ottoman state, it is not the court's role to grant reliefs such as those that are requested, which do not comply with the legislator's explicit provisions. This argument shall also not be accepted and is rejected." (ibid, on page 154)

The Appellants are aware of this court ruling in the Huashela Case, however according to them this is an erroneous ruling and they call for it to be changed. On the other hand, the State claims that it is not appropriate to change that which was ruled in this matter in the Huashela Case. According to it, the District Court justly ruled that the question whether the Appellants' family acquired any right or interest in and to the Lots should be examined in accordance with the Mandate and Ottoman land laws that were in effect in the Land of Israel prior to the establishment of the State and which remained in effect until their cancellation in 1969, upon the legislation of the Land Law.

34. After examining the parties' arguments regarding this matter, I am of the opinion that the Appellants' arguments regarding the existence of Bedouin autonomy in the Negev area prior to the establishment of the State should be rejected. In this context, the Appellants refer to geographical-historical research in which it was stated that the Ottoman administration and the subsequent Mandate government had difficulty controlling the area of the Negev and the Bedouin tribes that resided therein, and attributed little importance to this area (see Ruth Kark, The Negev During the British Mandate – The Jewish Settlement, page 1 (1974), attached as Supporting Reference 8 of the Appellants' Supporting References Binder; Ruth Kark, Landownership and Spatial Change in Nineteenth Century Palestine: an Overview, in Transition From Spontaneous To Regulated Spatial Organization, 96 (M. Roscizewsky Ed., 1984) attached as Supporting Reference 9 of the Appellants' Supporting References Binder; Ruth Kark, The History of the Jewish Frontier Settlement in the Negev 1880-1948, page 33 (2002), attached as Supporting Reference 7 of the Appellants' Supporting References Binder (hereinafter: "The History of the Settlement") – I shall parenthetically note that these supporting references, and additional supporting references to which the Appellants referred in their summary arguments, were presented to the court of first instance, contrary the State's allegation that these supporting references were first submitted at the appeal stage. As shall be specified below, this research does not substantiate the Appellants' claim that in the years preceding the establishment of the State, the Bedouin were granted autonomy in the Negev which included the authorities' official recognition of traditional Bedouin law in the sense that the Bedouin were granted property rights in and to the Negev lands.

35. It emerges from the sources to which the Appellants referred that during the Ottoman period the Ottoman administration perceived the Negev to be an area that is subject to its sovereignty and acted to gain the upper hand over the Bedouin population residing therein. For example, researcher Yasmin Avci states, in her article that was attached as Supporting Reference 10 of the Appellants' Supporting References Binder, that:

The second half of the nineteenth century was a period when the Ottoman government's centralization efforts gained momentum. In Southern Palestine, this entailed a struggle for central government to gain the upper hand over the Bedouin tribes. In the 1860's, the Ottoman government was still using military power to end the internal strife between the Bedouin tribes. However, from the 1890's on, the government began to use sophisticated means and tactics in order to secure control and encourage the migration of the Bedouin element in the empire. The creation of a new town, namely Beersheba, the changing apparatus of administration, the construction of public buildings in the desert, all meant that the government attempted to penetrate the nomad's way of life (see Yasmin Avci, The Application of Tanzima in the Desert: the Bedouins and the Creation of a New Town in Southern Palestine (1860-1914), in MIDDLE EASTERN STUDIES, Vol. 45, No. 6, 969, p. 969 (2009)) 

Prof. Kark wrote similarly in her book, excerpts of which were attached as Supporting Reference 11 of the Appellants' Supporting References Binder, where Prof. Kark states that:

The Ottoman period reveals a very robust policy on the part of the Ottoman government to gain firm control over the Negev and its nomadic population. Through registration of land, granting land to local sheikhs inside the municipality, establishing a trading center and market place and establishing a permanent military presence and settled villages on the periphery, the Negev was changed dramatically. In addition the seeds for Bedouin sedenterization were sown. (see Ruth Kark and Seth J. Frantzman, The Negev: Land, Settlement, The Bedouin and Ottoman and British Policy 1871-1948, in BRITISH JOURNAL OF MIDDLE EASTERN STUDIES, Vol. 39(1), 53, p. 58 (2012))

The Appellants request to rely on the weakness of the authorities that characterized the Ottoman period with regard to the Negev areas and to interpret it as the granting of autonomy to the Bedouin tribes that resided in that area. However, even if the sources to which the Appellants referred are sufficient to indicate difficulty in controlling this territory, in the absence of explicit evidence to such effect neither the alleged granting of autonomy nor the alleged granting of property rights in and to the Negev areas pursuant to traditional Bedouin law can be inferred therefrom. Such evidence was not presented by the Appellants. It shall be noted that the fact that the sources which the Appellants presented indicate that during the Ottoman period the Bedouin divided the rights in and to the lands of the Negev among themselves, in accordance with traditional Bedouin law, does not constitute sufficient evidence to this end. At most, they are sufficient to prove that at the Bedouin-tribal level there was significance to this division, but they do not prove that it was entitled to official recognition on the part of the Ottoman administration. Thus, the majority of the sources to which the Appellants refer in this context do not at all state that the Ottoman authorities recognized the property rights of the Bedouin that derived from traditional Bedouin law (see Clinton Bailey, Bedouin Law From Sinai And The Negev: Justice Without Government, pp. 263-271 (2009), attached as Supporting Reference 12 of the Appellants' Supporting References Binder; Chanina Porat, From Wilderness to a Settled Land: Land Acquisition and Settlement in the Negev 1930-1947, on pages 16-17 (1996), attached as Supporting Reference 14 of the Appellants' Supporting References Binder (hereinafter: "From Wilderness to a Settled Land")). Some of the sources upon which the Appellants rely explicitly state that the Ottoman administration did not recognize Bedouin ownership of the Negev lands (see Sasson Bar Zvi, The Tradition of Adjudication among the Negev Bedouin – Studies of Encounters with Bedouin Elders, on pages 146-147 (1991), attached as Supporting Reference 15 of the Appellants' Supporting References Binder). The only source to which the Appellants refer from which such recognition may be implied, is the article by Gideon M. Kressel, Joseph Ben-David and Khalil Abu Rabi'a, Land Ownership Among the Negev Bedouin (Supporting Reference 13 of the Appellants' Supporting References Binder, on page 41), where the authors state that "after the establishment of Beer Sheva (1903), the official Ottoman institutions recognized the special autonomous arrangements of the Bedouin society, and such recognition is what led to the establishment of the tribal tribunal. […] In hearings that addressed ownership of lots, three [judges] customarily presided…". However, this general statement is not sufficient to substantiate the Appellants' claim that the Ottoman administration recognized property rights granted under traditional Bedouin law. In this context it is not superfluous to note that the article's authors themselves state therein that very little is known about the legal status of the Negev lands at the end of the Ottoman period and that the only information in this matter is indirectly inferred from transactions that the Zionist movement made with the Bedouin regarding such lands (ibid). We shall relate to this below.

36. The Appellants wish to find support to their claim that the Bedouin were able to acquire rights in and to Negev lands by virtue of traditional Bedouin law in the fact that the Ottoman Empire purchased the lands upon which the city of Beer Sheva was built from the Muhammadeen Tribe (of the Azazma Tribal Confederation). This fact, which was not disputed and was mentioned by the experts on behalf of both of the parties, does not come to the aid of the Appellants, since such purchase does not necessarily attest to the fact that the rights were granted to the Muhammadeen Tribe by virtue of traditional Bedouin law. It is certainly possible that these were rights which were recognized by the Ottoman authorities by virtue of the Ottoman Land Code. For example, collective rights to use Matruka-classified lands for camping and grazing (to which we shall relate more elaborately further below). Support to this position can be found in the fact that the payment that was given to the Muhammadeen Tribe by the Ottoman authorities for the Beer Sheva lands was given to the entire Muhammadeen Tribe and not to certain individuals thereof. To this one must add what is stated in Prof. Kark's opinion, that in all that relates to the Beer Sheva lands, the Ottoman Empire indeed agreed to pay the Bedouin tribes for purchasing the land, however shortly before then, at the end of the 19th century, Sultan Abdul Hamid II transferred extended areas in the Negev in which Bedouin roamed, to his private ownership, without paying them anything. This leads to the conclusion that the Sultan deemed these lands to be the Ottoman Empire's property with respect to which he can act as though they were his own (see Prof. Kark's opinion dated January 31, 2010, Res/C1, on pages 16-17 and the references therein).

37. In addition to the purchase of the Beer Sheva lands from the Muhammadeen Tribe, the Appellants wish to infer the Ottoman administration's recognition of rights acquired by virtue of traditional Bedouin law from the fact that Bedouin from the Al-Atawneh Tribe managed to register Negev lands, in an area then called Jemama, in their name and sell them to the Hachsharat Hayishuv company. These lands were later used to establish Kibbutz Ruchama, and according to the Appellants, this proves that the Ottoman administration recognized the Bedouin's ownership of the Negev lands, and therefore allowed them to register it in their name and to sell it. The Appellants further state in this context that in her testimony Prof. Kark did not know how to provide another explanation to the fact that these lands, which according to her were Mewat-classified lands, were registered in the name of the members of the Al-Atawneh Tribe (see Prof. Kark's testimony, on pages 51-52 of the minutes of the hearing dated June 23, 2010), and they find this to also reinforce their position.

I am not of the opinion that one can draw such a sweeping conclusion as the Appellants wish to draw from the private case of the Ruchama lands that were sold to the Hachsharat Hayishuv company by the members of the Al-Atawneh Tribe after they were registered in their names. In her book, The History of the Settlement, to which the Appellants refer, Prof. Kark states that the said case is the only case in the Ottoman period in which lands in the Negev were registered in the name of Bedouin and that in that case it was done so as to enable the sale to Zionist institutions after the authorities had raised obstacles in approving the transaction (ibid, on pages 44-45). As mentioned, sweeping recognition by the Ottoman administration of traditional Bedouin law as entitling rights in and to land cannot be inferred from this single case nor can conclusions be drawn therefrom regarding the Lots that are the subject of the claim. 

38. The Appellants' claim regarding autonomy that was granted to Bedouin in the Negev during the Mandate period also primarily relies on reports that the Mandate government had difficulty controlling the Negev and the Bedouin tribes residing therein. However, as the State mentions, the Mandate government, similarly to the Ottoman administration, also made efforts to gain the upper hand over the Bedouin tribes in the Negev and legislated special laws to such effect, including: The Prevention of Crimes (Tribes and Factions) Ordinance, 1935 and the Bedouin Control Ordinance, 1942. As was already stated, the difficulty of controlling the Negev areas should not lead to the conclusion that autonomy was granted to the Bedouin tribes residing therein, and the fact that the Mandate government applied efforts to effectively control the Negev and the Bedouin tribes residing therein indicates that it perceived the Negev as its sovereign area and not as area in which the Bedouin have control in the form of autonomy. With regard to the Appellants' claim that the Churchill Declaration constituted a legal autonomy for the Bedouin tribes in the Negev, I agree with the ruling of the court of first instance that it is not clear what Churchill meant when he undertook towards the heads of the Bedouin tribes that their special customs and rights would not be harmed. This is a general and vague statement, and the Appellants did not present any supporting reference that substantiates the far-reaching meaning they wish to attribute thereto. Therefore, the Appellants' position that at hand is a declaration that grants Bedouin autonomy in the Negev areas cannot be accepted, particularly given that explicit acts of legislation from the Mandate period rule out this conclusion.

39. The Appellants further refer to Article 45 of the Palestine Order in Council, 1922 (hereinafter: the "King's Order in Council") and wish to find support for their claims regarding the autonomy that was granted to Bedouin during the Mandate period. Article 45 prescribes as follows:

The High Commissioner may by order establish such separate Courts for the district of Beersheba and for such other tribal areas as he may think fit. Such courts may apply tribal custom, so far as it is not repugnant to natural justice or morality.

The Appellants wish to infer the alleged autonomy, and the possibility in the framework thereof to acquire title to the Negev lands that was recognized by the Mandate authorities, from the fact that the Mandate authorities allowed the Bedouin, under said Article 45, to operate in accordance with their traditional laws and even to conduct legal proceedings in special courts of their own. This argument is to be rejected. The establishment of the special courts for the Bedouin population and the powers granted thereto were regulated in the Tribal Courts Regulations, 1937 (hereinafter: the "Tribal Courts Regulations"). Regulation 3 of these regulations instructs that these courts may only address disputes that were transferred thereto by the President of the District Court or the District Clerk (a similar provision also exists in Section 3 of the Order Establishing Certain Courts in Palestine, 1924, that was published in the Official Gazette 120, page 764, 1924), and Regulation 6 of these regulations explicitly instructs that "A tribal court is prohibited from deciding on any matter of ownership of land assets, but it is rather permitted to issue such an order that it shall deem fit in the matter of possession of the land assets". These provisions indicate that the tribal courts that the Mandate government established were meant to settle internal disputes among the Bedouin themselves, if and to the extent such disputes were transferred to them to be ruled upon with the authorities' approval, but that these courts were not authorized to decide and rule on anything that relates to property rights in and to the Negev lands. Indeed, the regulations indicate that such power was explicitly denied therefrom. Thus, it can be deduced that the Mandate government wished to maintain the power to address matters that relate to ownership of the Negev lands, and this conclusion clearly contradicts the Appellants' position in this context. The Appellants refer to the judgment in the matter of Ashour Ghandour v. Abdullah Abuo Ghaban, 1 P.L.R. 458 (1929) and claim that it supports their position that the Mandate government recognized the rulings of the tribal courts regarding rights in and to the Negev lands. A review of this judgment indicates that it too does not support this position, and that all that was ruled therein is that the tribal court may address a dispute regarding the possession of land if the dispute was transferred thereto by the President of the District Court.
 
40. The Appellants further refer in their arguments to records (notebooks) which, according to their approach, reflect the traditional Bedouin system of ownerships of the land and the manner by which the Bedouin divided the Negev lands among themselves. The Appellants further claim that the Mandate government recognized the validity of these records as records that attest to their rights in and to those lands. The Appellants did not present any evidence that supports their claim regarding the Mandate government's official recognition of such alleged traditional ownership system, and in this context it is not superfluous to note that the traditional ownership system alleged by the Bedouin with respect to the Negev lands was not the only unofficial system of rights that that was maintained in the country during the years preceding the establishment of the State. During such period there were a number of communities in the country, including: the settlements of the first wave of immigration (the first "Aliya") and the Templer colonies, which created internal rights registers. However, the Mandate law did not give any consideration to these registers and did not recognize the rights thereunder insofar as they contradicted the Ottoman title deeds or records (see Sandberg, Land Title Settlement in the Land of Israel, on page 161). Similarly, it is difficult to assume, and in any event, it was not proven, that the internal registers that the Bedouin maintained were treated differently. In this context, it is not superfluous to note that the Correction of Land Registers Ordinance of 1926, allowed the abovementioned internal registers to be incorporated into the new register (ibid, on page 164). Such incorporation was not performed with respect to the unofficial internal records which they allege that the Bedouin maintained with regard to the Negev lands.

41. The Appellants further claim that during the Mandate period the Bedouin registered many parts of the Negev lands in their names in the Land Registry (the "Tabu") (the Ottoman register that was recognized as the official register by the Mandate government) and sold them to the Zionist institutions, and they argue that this supports their claim that the Mandate authorities recognized the rights that the Bedouin acquired in and to these lands under traditional Bedouin law. The fact that transactions to purchase land in the Negev between Zionist institutions and Bedouin were registered in the Mandate transaction register does not mean that the Bedouin succeeded in registering ownership of the Negev lands or that the Mandate authorities recognized the Bedouin's rights in and to these lands. The reason being that during the Mandate period, in the case of land that had not undergone a settlement proceeding – and this was the status of the lands of the Negev at such time (and to a great extent, also at the present time) – the land register was only a register of transactions and did not constitute evidence of ownership of the land (see Moshe Doukhan, The Land Laws in the State of Israel on page 147 (Second Edition, 5713) (hereinafter: "The Land Laws in Israel"); Aharon Ben Shemesh, Land Legislation in the State of Israel, on page 261 (1953) (hereinafter: "Land Legislation in Israel"); Sandberg, Land Title Settlement in the Land of Israel, on pages 180 and 188). Section 9 of the Land Transfer Ordinance, 1920, explicitly states as follows regarding this matter: 

No guarantee of title or of the validity of the transaction is implied by the consent of the Administration and the registration of the deed. A person acquiring land under this Ordinance will be subject to any registration which may hereafter be introduced by the Government of Palestine … 
 
42. Thus, the registration in transactions' register of the transactions that were made by and between Bedouin and Zionist entities with respect to Negev lands only proves that the Mandate officers agreed to register these transactions, and they did so without this obligating them to recognize the validity thereof or the rights that were acquired thereby. This conclusion is supported by the sources upon which the Appellants rely in their arguments. It emerges from these sources that the Zionist entities that purchased the lands from the Bedouin in the Negev were aware of the fact that the Bedouin's rights in and to the Negev lands were not yet clarified and that it is possible that this would become a difficulty when they requested to register as the owners of the land (see Kark, The History of the Settlement, on pages 58, 76 and 78; see also Porat, From Wilderness to a Settled Land, on page 16). Additional support of this conclusion can be found in various reports of the Mandate government from which it emerges that even though the Mandate authorities recognized the fact that the Bedouin have certain rights in and to the Negev lands, they were of the opinion that these are not rights of ownership of the land, but rather some sort of collective usage rights (such as grazing rights), and ruled that it would not be possible to determine the precise nature of these rights until the completion of the settlement proceeding of the Negev lands. It further emerges from these reports that the British viewed the traditional Bedouin system of ownership of the land as a way in which the Bedouin divide their areas of livelihood among themselves, and not as a system of laws with legal validity. Thus, for example, in a report that was prepared for the Secretary of Colonies in 1930 regarding the matter of the settlement of lands in the Land of Israel, it was written as follows:

One of the problems of land administration in Palestine lies in the indefinite rights of the Bedouin population. […] The majority of these Bedouin wander over the country in the Beersheba area and the region south and south east of it, but they are found in considerable numbers in the Jordan valley and in smaller numbers in the four other plains. Their rights have never been determined. They claim rights of cultivation and grazing of an indefinite character and over indefinite areas. Mr. Shell recorded that they have established a traditional right to graze their cattle on the fellah's land after the harvest. In region which they regard as their own, they divide the country among their various tribes, and in the tract recognized as the sphere of the tribe, the Sheikhs or the tribal Elders divide the individual plots among the families of the tribe. The position is unsatisfactory. If, for instance, artesian water were discovered in the Beersheba area, there is little doubt that claims would immediately be urged, by the tribes of the Beersheba tract, to the land commanded by that water. The Bedouin are an attractive and picturesque element in the life of the country, but they are an anachronism wherever close development is possible and desired. At the same time their existence cannot be overlooked. In any solution of the Palestine problem, they are an element which must be recognized. Also in any plans of development it will be necessary carefully to consider, and scrupulously to record and deal with their rights (see Report on Immigration, Land Settlement and Development, by Sir John Hope-Simpson, C.I.E., p. 73 (1930) in LAND LEGISLATION IN MANDATE PALESTINE, Vol. 7, No. 3, 27, p. 101 (M. Bunton Ed., 2009) (hereinafter: the "Simpson Report"); see also the Mandate Government's Letter to the Jewish Agency which was attached as Annex 52 of the opinion of Prof. Yiftachel, on page 3). 

The court of first instance rightfully found additional significant evidence that members of the Al-Uqbi Tribe did not consider the internal records upon which they claim the ownership system of the Negev lands allegedly relied to be officially valid in the fact that some of the agreements which the Appellants presented with respect to the Lots included stipulations and undertakings to register the transaction in the Land Registry (the "Tabu"). 

43. Interim summary – the Ottoman administration and the subsequent Mandate government perceived the Negev to be part of the sovereign area that is subject to their control. The conclusion that is drawn from all that which is stated in paragraphs 33-43 above is that the Appellants did not succeed in proving the existence of a legal autonomy for the Bedouin in the Negev during the years prior to the establishment of the State in the framework of which said authorities allowed the Bedouin to acquire property rights in and to the Negev lands by virtue of traditional Bedouin law. Therefore, one must further examine whether, under the Mandate and Ottoman land laws that preceded the Land Law, the Appellants' family acquired any rights whatsoever in and to the Lots which are the subject of this appeal, for which they are entitled to compensation or to alternative land as a result of their expropriation under the Acquisition Law. 

I shall now turn to this question.

The Ottoman Land Code and the Mandate Mewat Ordinance 

44. Section 1 of the Ottoman Land Code (as per the translation of the President of the Mandate Lands Court in Jerusalem, Richard C. Tute), prescribes as follows:

Land in the Ottoman Empire is divided into classes as follows:
(I) 'Mulk" land, that is land possessed in full ownership;
(II) "Mirie" land;
(III) "Mevqufe" land;
(IV) "Metrouke" land;
(V) "Mevat" land.
(see Richard Clifford Tute, THE OTTOMAN LAND LAWS, p. 1 (1927) (hereinafter: "The Ottoman Land Laws")

"Mulk" is land that is wholly owned by a private individual; "Waqf" is land that was dedicated to G-d; "Miri" is State-owned land, to which a private individual was granted the right of use for certain purposes; "Matruka" is State-owned land, in which the entire public or a certain public was granted collective usage rights for certain purposes; and "Mewat" land is State-owned barren land that was not assigned for anyone's use (see Frederick M. Goadby & Moses J. Doukhan, THE LAND LAW OF PALESTINE, p. 17, 37, 44, 52 and 69 (1935) (hereinafter: the "Land Laws of Palestine"); Tute, The Ottoman Land Laws, on pages 1-2; Ben Shemesh, Land Legislation in the State of Israel, on pages 28-38; Doukhan, The Land Laws in Israel, on pages 39, 46, 47, 54 and 62; Pliah Albeck and Ran Fleischer, Land Laws in Israel, on pages 40, 47, 68, 79 and 85 (2005) (hereinafter: "Land Laws in Israel"); Eliyahu Cohen, Land Transactions and Registration, on pages 3, 5, 27, 30 and 34 (D. Maimon, Editor, 1988)). The Ottoman Land Code did not create new classes of land but rather only statutorily anchored the land classification that existed across the Ottoman Empire prior to its legislation. However, once legislated, the Land Code defined the various classes of land across the Ottoman Empire in a clear and absolute manner (see Ben Shemesh, Land Legislation in Israel, on page 27). It was not argued, and hence not proven, that the Lots were classified as Mulk or Waqf land. Therefore, the possibilities of classification of the Lets prior to the legislation of the Land Law are narrowed down to the three remaining classes of land (Miri, Mewat or Matruka). According to the Appellants, the land at hand is Miri-classified land, while the State claims that it is Mewat-classified land. As mentioned, the court of first instance rejected the Appellants' claim that at hand is Miri-classified land and accepted the State's claim that at hand is Mewat-classified land. Furthermore, the court of first instance rejected the Appellants' claim that even if at hand is Mewat-classified land, they acquired rights therein and thereto. 

Are the Lots Miri-Classified Land?

45. Section 3 of the Ottoman Land Code prescribes what Miri land is:

State land, the legal ownership of which is vested in the Treasury, comprises arable fields, meadows, summer and winter pasturing grounds, woodland and the like, the enjoyment of which is granted by government. Possession of such land was formerly acquired of sale or being left vacant, by permission of or grant by feudatories (sipahis) of "timars" and "ziamets" as lords of the soil, and later through the "multezims" and "muhassils". This system was abolished and possession of this kind of immovable property will henceforward be acquired by leave of and grant by the agent of the Government appointed for the purpose. Those who acquire possession will receive a title-deed bearing the Imperial Cypher. The sum paid in advance (muajele) for the right of possession which is paid to the proper Official for the account of the State, is call the Tapu fee (Tute, The Ottoman Lands Laws, on page 7). 

As emerges from the section, Miri land is any land in and to which the government granted possession and usage rights to a private individual. Prior to the legislation of the Ottoman Land Code, the rights of possession and usage in and to Miri land were granted by tenants appointed by the Ottoman administration and the tenants were responsible for collecting taxes in consideration for the use of the land. At some stage the Ottoman authorities reached the conclusion that those tenants were misusing their position and exploiting the farmers who were cultivating the lands for which they were responsible. Therefore, the tenant regime was cancelled and in its stead another regime was instated, pursuant to which the right to use Miri land was granted directly by the State and the taxes in consideration for the use of the land were paid directly to its purse, without the tenants' brokerage. This change, which is reflected in the provisions of Section 3 of the Ottoman Land Code, was essentially administrative, and did not change the classification of the land that existed prior to the legislation of the law (see Goadby and Doukhan, Land Laws of Palestine, on pages 2-6; Ben Shemesh, Land Legislation in Israel, on pages 12-13, Doukhan, Land Laws in Israel, on pages 34-37; Albeck and Fleischer, Land Laws in Israel, on pages 7 and 237-239; Tute, The Ottoman Lands Laws, on page 8).

46. We learn from Section 3 of the Ottoman Land Code that in order to prove that at hand is Miri-classified land, it is necessary to demonstrate that it was, at some point in time, assigned by the authorities to the use of a private individual (see Goadby and Doukhan, Land Laws of Palestine, on page 17; Tute, The Ottoman Land Laws, on page 8). Additionally, the section conditions the possession and the use of Miri land upon receipt of a title deed (a Kushan) (see Goadby and Doukhan, Land Laws of Palestine, on pages 17-18; Sandberg, Land Title Settlement in the Land of Israel, on pages 136-137). However, due to the many flaws of the Ottoman registration method, there were in fact Miri lands that were also possessed without a Kushan and without having been registered as such in the old land registers (see CA 87/50 Libman v. Lifshitz, IsrSC 6 57 on pages 91-92 (1952) (hereinafter: the "Libman Case"); Sandberg, Land Title Settlement in the Land of Israel, on pages 147-155; Doukhan, Land Laws in Israel, on pages 367; Goadby and Doukhan, Land Laws of Palestine, on page 271), and in this context it was even ruled that a Kushan or registration in the old land registers, do not constitute conclusive evidence of the existence of rights in and to land (see the Libman case, on pages 91-92; and CA 7210/00 Dana v. The Israel Land Administration, IsrSC 57(6) 468, 476 (2003)).

47. The Appellants did not at any stage present a Kushan for the Lots or any registration thereof as Miri lands in the old land registers. I am willing to assume that that in and of itself is not sufficient to reject the Appellants' claim that at hand are Miri lands in and to which they acquired rights. However, in order to prove their claim in these circumstances, the burden lies on the Appellants to demonstrate that the Lots were at some time assigned by the authorities for the use of any of their testators or to any other private individual from whom they acquired the rights therein and thereto.

This burden was not met by the Appellants since none of the evidence that they presented substantiates such a finding. Thus, for example, Prof. Yiftachel attached as Annex 13 to his opinion, two pages from a hand-written chart that according to him were photographed from the IDF Archives, and which relate, inter alia, to the Araqib area (in some of the cases "Aragib" or "Ragib" was stated in the column referring to the "location of the land"). These pages include lists of dozens of persons who cultivated the land, and "Al-Uqbi" or "Uqba" are noted alongside most of them in the ownership column, and it is stated that this is Mulk-classified land (Annex 13). According to Prof. Yiftachel, this table is an Israeli document that attests to the Al-Uqbi Tribe's ownership of the disputed Lots, and to them having been cultivated, and to the agricultural crops therein. In the heading of the first of the two pages of Annex 13 that were attached to Prof. Yiftachel's opinion, the words "IDF Archives 1953/233-834" are printed, and it thus prima facie emerges that it is a document that was prepared in 1953. This document does not specify to which years the documentation incorporated therein refers, but given the Appellants' claim that the Al-Uqbi Tribe was transferred by force in 1951 by the Israeli Military Administration to the Siyagh area (the Beer Sheva, Dimona, Arad triangle), it is clear that it is not documentation that relates to the year in which the document was allegedly prepared. Additionally, it is not clear who prepared the document, for what purpose and in what context, and in any event it is a not an official document that documents the property rights in and to the Negev lands. It does not refer to a private owner and the ownership that is stated therein is to the entire tribe, without relating to specific lots in the Araqib area. Additionally, the document relates to Mulk-classified land, while the Appellants themselves do not raise a claim that the Lots are so classified, and rather claim that they are Miri land. In light of the many question marks that emerge with respect to the two-page Annex 13 of Prof. Yiftachel's opinion, it appears that it is not possible to conclude therefrom about the assignment of the disputed Lots for the use of the Appellants' family or for the use of any other private individual. An additional document that was attached to Prof. Yiftachel's opinion, and from which he wishes to infer that the State of Israel recognized the Lots as land that belongs to the Appellants' family, is the document that was attached as Annex 14 of his opinion. According to him, this is a certificate of the Development Authority from 1956 in which all of the lots that were expropriated are classified as Miri-classified lands. A review of Annex 14 does not indicate any of that which Prof. Yiftachel wishes to deduce therefrom. It is an illegible copy of a hand-written chart, and it is not clear who prepared it, when it was prepared, and for what purpose, and therefore no evidential weight whatsoever should be granted to this document. 

48. Once we have reached the conclusion that not only did the Appellants not acquire rights in and to the Lots as Miri land, but that no evidence was presented at all by virtue of which it is possible to classify the Lots as Miri to begin with, then, in fact, the need to discuss the additional claim that the Appellants raised – that they acquired rights in and to the Lots by virtue of a period of prescription – becomes superfluous. It shall however be noted, above and beyond that which is necessary, that even if we were to assume that the Lots were Miri-classified land, this would not have come to the aid of the Appellants, because, as the District Court rightfully ruled, they did not prove the existence of the terms and conditions that are required in order to create a claim by virtue of a period of prescription, neither under Section 20 nor even under Section 78 of the law (regarding the terms and conditions prescribed in these sections, and the differences between them, see Pliah Albeck "About Land Limitation Laws in Israel" Kiryat Hamishpat, A 335, on pages 344-350 (5761-2001) (hereinafter: "Land Limitation"); and Albeck and Fleischer, Land Laws in Israel, on pages 207-212; Tute, The Ottoman Land Laws, on pages 23-24 and 75-80; Goadby and Doukhan, Land Laws of Palestine, on pages 257-261; Ben Shemesh, Land Legislation in Israel, on pages 53-65 and 131-134; and Doukhan, Land Laws in Israel, on page 316).

49. In order to acquire rights under Section 20 or under Section 78 of the Ottoman Land Code (together with Section 22 of the Prescription Law), continuous possession of land for a period of at least 15 years, or 20 years if it began after March 1, 1943, is required. In order to acquire rights under Section 78 it is additionally required that the possession of the land shall be accompanied by significant cultivation thereof by the possessor (see Albeck, Land Limitation on pages 344-350; and Albeck and Fleischer, Land Laws in Israel, on pages 207-212). As shall be clarified below, the Appellants, at most, proved continuous possession of part of the Araqib 2 Lot, from 1936. This possession lasted at most until 1948, when the Al-Uqbi Tribe fought alongside the Arab armies and dispersed, after the State of Israel's victory, to Gaza and to Jordan (see the testimony of Muhammed Al-Grinawi, on pages 53-55 and 60-61 of the minutes of the hearing dated June 7, 2009; the testimony of Ahmad Abu Siam, ibid, on pages 74-75; the testimony of Ismaeel Muhammed Salem Al-Uqbi, ibid, on pages 89-94 and 102-103; the testimony of Younes Salem Muhammed Al-Uqbi, ibid, page 114; the testimony of Muhammed Al-Asibi, on pages 50 and 55 of the minutes of the hearing dated October 26, 2009; also see the opinion of Prof. Kark dated January 31, 2010, Res/C1, pages 20-22 and the references therein). Therefore, it was not proven that the Appellants' family possessed the Lots or any of them for the period of time that is required in order to acquire rights by virtue of a period of prescription. Additionally, the Appellants did not succeed in proving that they cultivated the Lots continuously throughout the said required period of time, and as shall be clarified below, at most the Appellants proved partial and interrupted cultivation of some of the Lots in certain years.

50. In light of additional arguments that the Appellants raised in this context, it is important to emphasize that even if we shall assume for the benefit of the Appellants that the Al-Uqbi Tribe indeed lived and roamed in the areas of the Lots for many years, this fact does not entitle it to rights in and to these Lots by virtue of a period of prescription. Support of this can be found in the judgment of the Mandate Supreme Court in the matter of Village Settlement Committee of Arab en Nufei'at v. Samaonov, 8 P.L.R. 165 (1941) (hereinafter: the "Samaonov Case"), where it was explicitly ruled that the Bedouin lifestyle, in the framework of which Bedouin tribes roam from one tract of land to another, in accordance with the seasons of the years, does not entitle rights by virtue of a period of prescription:

It is clear that grazing and wood cutting are rights which are recognized by the law, but I do not think that their exercise gives any right to the land itself. As to camping, whether or not the pitching of tents on the same spot for many years would give rise to prescriptive rights it is not necessary to determine, as in this case the Settlement Officer found that the tents were pitched in the most convenient and accessible places according to the seasons and occupations followed at time. I do not think that by moving tents hither and thither over a tract of land the owners of the tents can establish prescriptive title to the land.

	An appeal on the judgment in the Samaonov case was filed to the Privy Council, which denied the appeal and ruled that it is inappropriate to interfere in the Mandate Supreme Court's judgment (see P.C.A. 17/44 The Village Settlement Committee of Arab En Nufei'at v. Aharon Samaonov (1944); also see in this matter, Haim Sandberg, The Land of the State of Israel – Zionism and Post-Zionism, on pages 144-146 (2007)).
 
Interim summary – The Appellants did not prove that the Lots were Miri-classified Lots. And even had they proven that, it would not have come to their aid, since they did not succeed in proving that they acquired rights therein, not even by virtue of a period of prescription. 

Were the Lots Mewat-Classified Land?

51. As was mentioned, the State claimed that the Lots were and always had been classified as Mewat land, and this claim was accepted by the District Court. In the appeal, the Appellants reiterate their claim that the terms and conditions that are required in order to classify the Lots as Mewat land were not proven, and they further argue that the burden of persuasion in this matter lies on the State due to the fact that it acted with lack of good faith and delayed bringing the conflicting claims that were filed with respect to the Lots before the court to be ruled upon, and thus caused them evidential damage.

This argument was rightfully rejected by the court of first instance.

Section 22 of the Settlement Ordinance prescribes that "The State's rights in and to the land shall be examined and settled regardless of whether or not they were officially claimed, and any right in and to land that was not proven in the claim of another, shall be registered in the name of the State". Therefore, the State is not required to prove its rights in and to the land in the framework of the settlement proceedings, and if and to the extent the claimant did not prove that he has rights in and to the land that is being claimed, it shall be registered in the name of the State (see CA 182/54 The Custodian for Absentees' Property v. David, IsrSC 10 776, 782-783 (1956)). The Appellants' claim, that the State acted in bad faith by delaying the transfer to judicial ruling of the claims that Appellant 1 filed with respect to the Lots and in doing so caused them evidential damage, lacks substance. First, nothing prevented the Appellants from filing the claims on their own to be examined by the court, as they eventually indeed did in 2006. Second, the State explained that, on its part, it refrained for years from transferring claims to be ruled upon judicially due to a policy of preferring to promote compromise agreements in land settlement claims in the Negev rather than judicial rulings (see the testimony of Ms. Chagit Manos, Claims Controller at the Beer-Sheva Land Rights Settlement Office, page 6, lines 11-12 of the minutes of the hearing dated July 7, 2010). This is a worthy policy in land settlement cases, in general, and in land settlement cases in the Negev, in particular, and therefore, this should not be held against the State (see Sandberg, Land Title Settlement in the Land of Israel, on pages 294-295 regarding the advantages of the approach that prefers a compromise in settlement claims rather than a judicial ruling). In the case at hand, the Appellants rejected various compromise offers that the State raised in accordance with the Israel Land Administration's decisions before and after the claims were filed thereby with the court (regarding this matter see recent decision 1383 of the Israel Land Council "Land Prices, Compensation and Building Lots for Bedouin in the Negev" (September 29, 2014)).

52. Did the court of first instance err when it ruled that the Lots are Mewat land? Section 6 of the Ottoman Land Code defines Mewat land:

Dead land (mevat) is land which is occupied by no one, and has not been left for the use of the public. It is such as lies at such a distance from a village or town from which a loud human voice cannot make itself heard at the nearest point where there are inhabited places, that is a mile and a half, or about half an hour's distance from such (Tute, The Ottoman Land Laws, on page 15)

Section 103 of the Ottoman Land Code further rules in this matter that:

The expression dead land (mevat) means vacant (khali) land, such as mountains, rocky places, stony fields, pernallik and grazing ground which is not in possession of anyone by title deed nor assigned ab antiquo to the use of inhabitants or a town or village, and lies at such a distance from towns and villages from which a human voice cannot be heard at the nearest inhabited place. Anyone who is in need of such land can with the leave of the Official plough it up gratuitously and cultivate it on the condition that the legal ownership (raqabe) shall belong to the Treasury The provisions of the law relating to other cultivated land shall be applicable to this kind of land also. Provided that if any one after getting leave to cultivate such land, and having had it granted to him leaves it as it is for three consecutive years without valid excuse, it shall be given to another. But if anyone has broken up and cultivated land of this kind without leave, there shall be exacted from him payment or the tapou value of the piece of land which he has cultivated and it shall be granted to him by the issue of a title deed (ibid, on page 97).

53. It emerges from the integration of that stated in these sections, that in order for land to be deemed Mewat, three cumulative terms and conditions must apply with respect thereto: First, that it is not possessed by anyone and was not assigned to anyone by means of a title deed (Kushan) ("is occupied by no one" [Section 6]; "is not in possession of anyone by title deed" [Section 103]); Second, that it was not assigned for public use ("not been left for the use of the public" [Section 6]; "nor assigned ab antiquo to the use of inhabitants or a town or village" [Section 103]); Third, that it is barren and is more than a mile and half (2.2185 km) away from a city or a village ("vacant … land" [Section 103]; "at such a distance from a village or town… that is a mile and a half" [Section 6]; for this matter see CA 518/61 The State of Israel v. Badran, IsrSC 16(3) 1717, on pages 1719-1720 (1962) (hereinafter: the "Badran Case"); see also the Huashela Case, on pages 147-149). The first condition is meant to exclude lands that are possessed by virtue of a Kushan, i.e. Miri and Mulk lands, from the definition of Mewat, while the second condition is meant to exclude lands that were assigned for public use, i.e. Matruka land, from the Mewat lands. The third condition, that the Mewat land must be more than a mile and a half away from a town or a village is meant to exclude grazing lands that are adjacent to villages and are used by their residents, even without having been assigned thereto, and which, as I shall specify below, constitute a type of Matruka (see Tute, The Ottoman Lands Laws, on pages 15 and 97; Doukhan, Land Laws in Israel, on page 48; Albeck and Fleischer, Land Laws in Israel, on pages 68-71; and Ben Shemesh, Land Legislation in Israel, pages 37-38).

As was specified in paragraphs 45-50 above, the Appellants did not prove that at hand are Miri-classified Lots, and did not claim that at hand is Mulk-classified land. Therefore, for the purpose of classifying them as Mewat lands, the first condition that is prescribed in Sections 6 and 103 of the Ottoman Land Code, is met. What remains to be discussed in this context is the fulfillment of the second and third conditions, and for the sake of the convenience of the discussion, we shall first address the question of whether the third condition is met.

The Fulfillment of the Third Condition: The Lots' Distance from a "Town or a Village"

54. The Appellants claim that the Lots do not meet the third condition that Mewat land must be more than a mile and half away from a town or a village. According to them, there was an ancient Bedouin town of the Al-Uqbi Tribe on the Lots, and the Al-Uqbi tribe resided thereon and possessed them in a permanent manner. This claim was rejected by the court of first instance, which ruled that it was not proven that the Al-Uqbi Tribe ever resided in the area of the Lots (page 23 of the judgment). This ruling is too sweeping, and justifies our intervention on several grounds. First, it appears that the State neither disputes the fact that the Al-Uqbi Tribe roamed in the areas of the Lots nor the fact that it is possible that it used them during certain periods of time for grazing and camping (see paragraphs 27 and 79 of its summary arguments). Second, it appears that there is no dispute that the cultivations visible in the 1945 aerial photographs were the products of Tribal activity. And third, it emerges from the evidence that was presented, including various sources and testimonies of the Tribe's Elders, that there is substance to the Appellants' claim that members of their Tribe customarily roamed in the area of the Araqib Lots (see the testimony of Muhammed Abu Jaber, on pages 4-5 of the minutes of the hearing dated June 7, 2009; the testimony of Younes Al-Uqbi, ibid, on pages 107-108; and the testimony of Muhammed Al-Asibi on page 51 of the minutes of the hearing dated October 26, 2009). It further emerges from the sources to which the Appellants refer that in addition to the Araqib Lots, the Tribe also customarily roamed in the area of the Zahliqa Lots (see Aref Al-Aref, The History of Beer Sheva and its Tribes – The Bedouin Tribes in the Beer Sheva District, on pages 100-103 (translated by: M. Kapeliuk, 2000), attached as Supporting Reference 31 of the Appellants' Supporting References Binder (hereinafter: the "Bedouin Tribes"); and Yosef Braslavi (Braslavsky) Do You Know The Land, Volume B The Negev Land (The Northern Negev), on pages 270-271 (5716); attached as Supporting Reference 32 of the Appellants' Supporting References Binder).

55. However, while it emerges from the evidence stated above that, during certain periods, the Tribe customarily roamed in the area of the Lots, this is not sufficient to substantiate the Appellants' claim that there existed, simultaneous with the periods in which the Tribe roamed to other places, an ancient Bedouin town in which the Tribe resided in a permanent manner. Contrary to that which was alleged by the Appellants, no physical evidence was found in the Lots that attest to the existence of an ancient Bedouin town at the location. As the court of first instance stated, all of the sites (excluding one) that the surveyor Abu Friecha marked on the map, that the Appellants submitted and that according to them attest to Bedouin settlement in the area of the Lots, are in fact outside of the boundaries of the Lots (see the testimony of Abu Friecha on page 63, lines 12-17 of the minutes of the hearing dated February 24, 2010). Additionally, it emerges from the opinion and the testimony of the interpreter Ben Yosef that, according to the aerial photograph of the Lots from 1945, there is one house in the Lots, on Sharia 133 Lot, with respect to which it was not clarified when it was built and to whom it belonged, and an additional house on the Araqib 2 Lot with respect to which the Tribe's Elders testified that it belongs to Appellant 1, and the Appellants themselves claim that it was built in 1936, meaning, during the Mandate period (see paragraph 14 of their summary arguments in the Appeal). Other than that, the aerial photograph from 1945 does not include any other characteristics that attest to the existence of a permanent Bedouin town in the area of the Lots. It shall be emphasized that according to the testimony of interpreter Ben Yosef, the water pits and the camps that were sighted in the photograph are all outside of the area of the Lots (see pages 12-17 of the opinion of Mr. Ben Yosef, submitted as Exhibit App/3; and his testimony on page 41, line 21 until page 42 line 8 of the minutes of the hearing dated February 24, 2010). It should be further noted that Ben Yosef clarified in his testimony that, from his experience, the settlement that appears in the 1945 aerial photograph outside of the boundaries of the Lots is also not a permanent, but rather a nomadic settlement (ibid, on page 19, lines 5-6, and page 20, lines 6-12).

56. The historical certificates and documents upon which Prof. Yiftachel wishes to support his opinion with respect to the existence of an ancient Bedouin town in the area of the Lots, also do not substantiate this conclusion: Annexes 12 and 17 of Prof. Yiftachel's opinion are a copy of a document that is alleged to constitute a directive of the Military Administration to the members of the Appellants' tribe to concentrate in the "original location"; Annex 18 of the opinion is a copy of a document that is alleged to be a letter from the office of the Military Governor of the Negev to the Sheikh of the Al-Uqbi Tribe in which he is required to submit a report regarding the lands that are cultivated by the members of the Tribe, and the owners of which are not present within the borders of Israel; Annex 19 is a document that is alleged to be Appellant 10's school report card from 1950 at the "Bnei Uqbi" School; Annex 22 is a copy of a handwritten note which was allegedly written by the representative of the Military Administration in the Negev, in which he specified the areas that would be handed over to the Tribe "until the members of the Bnei Uqba Tribe return to their lands"; Annex 23 is a copy of a letter which was allegedly sent to Appellant 1 from the Custodian of Absentees' Property, in which he was required to deliver agricultural produce that belongs to someone else; Annexes 24 and 25 are illegible copies of maps, the original of which is unclear as regards the question of where the Lots of the claim appear thereon, if at all. With respect to the map that was attached as Annex 24, it should be noted that Prof. Kark states in her opinion that the name of the Al-Uqbi Tribe appears thereon at a location that is distant from the Lots, while the names of other tribes are written in the Lots (see Res/C1, on page 17); Annex 30 is a copy of a handwritten letter that was allegedly sent by the Sheikh of the Al-Uqbi Tribe in which he complains about having been taxed twice for the same crops. Other than Annex 18 (which was also submitted as Exhibit App/6 in the Appeal), no translation was attached to any of the Annexes that were specified above and no confirmation or verification was presented with respect to any of the Annexes, attesting that they are authentic documents. In any event, even if I shall assume for the benefit of the Appellants that these are authentic documents, and that the contents thereof are as they are alleged to be, none of these documents substantiates the existence of a permanent Bedouin town in the area of the Lots (and in this context, also see Prof. Kark's reference to the annexes that were mentioned in pages 17-18 of her opinion (Res/C1).

57. An additional document upon which Prof. Yiftachel relies in support of the claim regarding the existence of a Bedouin town on the Lots, is a list of the names of places in Palestine that the Mandate government published in 1940 (A Gazetteer of Place Names Which Appear in the Small Scale Maps of Palestine and Trans-Jordan (1940); Annex 56 of his opinion; hereinafter: the "Names List"). The name of a place called El-Araqib appears in this list. The Appellants did not bother to attach an expert opinion that clarifies whether the coordinates appearing next to the name El-Araqib on the Names List corresponds with the actual locations of the Lots or of any of them. However, even assuming that the location appearing in the Names List as El-Araqib is located in the area of the Lots, this list does not support the claim that this it is a permanent town. To the contrary. In the prologue to the Names List it is written that this list also specifies unsettled places that appear on the map. It is further stated in the prologue that the notation "Vill.Unit" will appear alongside places that are officially recognized by the government as a town (a 'Village Unit') for tax and administration purposes, along with a notation of the area of the town and an estimation of the number of residents residing therein. It is evident that such a notation does not appear in the list alongside the name "El-Araqib" nor is its area nor the number of residents residing therein stated with respect thereto. All that is stated alongside the name "El-Araqib" on the list is that it is a "locality", a note that does not necessarily indicate that it is a settled area (regarding this matter, see Prof. Kark's testimony on page 110-114 of the minutes of the hearing dated May 6, 2010). An undated list of tithe tax payers (Annex 35 of the opinion), which is mentioned in Prof. Yiftachel's opinion as an additional document that supports his position that there was an ancient permanent Bedouin town on the Lots, also does not attest to this. Prof. Yiftachel states that "El-Araqib" is written in that document in the column designated for specifying the town. However, this alone is not enough to draw a conclusion that a permanent Bedouin town existed at that location, especially given the fact that the other evidence that we reviewed thus far, does not support this conclusion. Therefore one can assume that the words "El-Araqib" were meant to describe the area of the crops for which the tithe tax was collected pursuant to such list, and the existence of a permanent town on the Lots cannot be inferred therefrom. An additional piece of evidence upon which Prof. Yiftachel supports his claim regarding the existence of a permanent town in the Lots is a voter's notice which was sent to Appellant 1 in 1949, upon which "El-Araqib" was written in the slot designated for specifying the "name of the city or the village" (Exhibit App/7 in the Appeal). As was already noted, Appellant 1 built his house on the Araqib 2 Lot in 1936, and therefore it can be assumed that the voter's notice stated "El-Araqib" for the purpose of identifying the location where he resides. However, one house is not a town, and the existence of a town cannot be inferred from one voter's notice. Therefore, this document also does not substantiate the claim that the Appellants raised in this matter. 

58. Hence, the documents and the sources upon which Prof. Yiftachel relied are not sufficient to substantiate the Appellants' claim regarding the existence of a permanent Bedouin town on the Lots. A similar conclusion also emerges from the testimonies of the Tribe's Elders that the only permanent characteristic that appears at the site is Appellant 1's house on the Araqib 2 Lot, (see the testimony of Muhammed Abdalla Abu-Jaber on pages 4-17 of the minutes of the hearing dated June 7, 2009; also see the testimony of Elayn Muhammed Al-Grinawi, ibid, on pages 43-47; the testimony of Ahmed Jachada Abu Siam, ibid, on pages 53-65; and the testimony of Muhammed Al-Asibi, on pages 42-52 of the minutes of the hearing dated October 26, 2009, who in their testimonies do not mention any characteristic, other than Appellant 1's house, of permanent settlement in the Lots). Some of the witnesses testified as to the existence of houses and water pits that were dug in the area of the Araqib Lots (see, for example, the testimony of Younes Salem Muhammed Al-Uqbi, on page 112 of the minutes of the hearing dated June 7, 2009). However, considering the fact that in the aerial photograph from 1945 no houses or water pits are seen within the boundaries of the Lots, and considering the fact that according to the Appellants themselves, the Tribe lived and roamed in a wide tract of land of 19,000 dunam, it can be assumed that the pits to which these witnesses refer are located outside of the area of the Lots. It should be further noted that contrary to Prof. Yiftachel's claim that there was a school building on the Araqib Lots where the Tribe's children studied, it emerges from the testimonies of the Tribe's Elders that there was no school on these Lots: Witnesses Ismaeel Al-Uqbi and Muhammed Al-Asibi testified that the schooling took place at Appellant 1's house on the Araqib 2 Lot (see page 89 of the minutes of the hearing dated June 7, 2009, and pages 45-46 of the minutes of the hearing dated October 26, 2009), while witnesses Muhammed Al-Grinawi and Younes Salem Muhammed Al-Uqbi testified that the children of the Tribe did not study in the Araqib area at all but rather in neighboring villages (see pages 73 and 112 of the minutes of the hearing dated June 7, 2009).

59. In contrast, and as the court of first instance stated, in the framework of Prof. Kark's opinion the State presented abundant evidence attesting to the fact that there never was a permanent Bedouin town on the Lots and to the fact that the Lots were not cultivated between 1858 and 1921. The claims raised by the Appellants against Prof. Kark's opinion cannot be accepted, and contrary to that which is alleged by them, her opinion does not exclusively rely on the writings of researchers who travelled the Negev in the past but rather on a wide variety of reliable sources, including: land surveys, historical maps and various official certificates that relate to the area of the Lots from which it emerges that the Lots were not settled and cultivated between 1858-1921. Fault should not be found in Prof. Kark's reliance on the reports of various researchers who travelled in the Negev during the previous centuries (with respect to an expert's reliance of professional literature, see CrimA 889/79 Hemo v. The State of Israel, IsrSC 36(4), 479 (1982), in paragraph 13 of the judgment of Justice M. Ben Porat), and as the court of first instance rightly stated, Prof. Yiftachel also extensively relied on the reports of various western researchers who passed through the Negev during the last centuries, insofar as they supported his arguments. As is recalled, the court of first instance preferred Prof. Kark's opinion over that of Prof. Yiftachel's based on the reasons that were specified above in the chapter that describes its judgment, and we have not found it appropriate to intervene therewith, both because this is a matter in which an appeal instance does not customarily intervene (see, for example, CA 4126/05 Chagazi v. Amutat Va'ad Edat Hasfaradim (June 20, 2006), in paragraph 11; CA 5131/10 Azimov v. Binyamini (March 7, 2013), paragraph 12), and because we have found that in the case at hand the underlying reasons justify this preference.

60. Due to all of the reasons upon which we have elaborated above, it is to be ruled that although the Al-Uqbi Tribe roamed in the area of the Lots and used them during certain periods of time for camping, grazing and seasonal agriculture, there was no permanent town of the Tribe on the Lots, neither at the time the Ottoman Land Code was legislated (1858) nor thereafter. Therefore the Appellants' claim that with respect to the Lots, the third condition among the conditions prescribed in Sections 6 and 103 of the Ottoman Land Code for the purpose of classifying lands as Mewat is not met, is to be rejected. However, the Appellants do not suffice with the claim that was rejected regarding the existence of a permanent town. In the alternative, they further claim that said third condition is not met, even if there was no permanent town in the area of the Lots in the relevant years, since it is sufficient that the Tribe maintained nomadic settlement at the location for the condition prescribed in Sections 6 and 103 of the Ottoman Land Code, that Mewat land must be more than a mile and half away from a city or a village, to not be fulfilled. They further claim that even if the Lots were barren and not settled at the time of the legislation of the Ottoman Land Code, this does not mean that they are Mewat lands, since the examination of the Lots' distance from a town should be done at the time the land settlement proceedings take place. According to them, the interpretation that the land's classification is determined at the time of the legislation of the Ottoman Land Code and remains set from that time onwards is not logical, and a reasonable interpretation of the Ottoman Land Code should consider the changes that occurred over the years in the area of the Lots. The Appellants are aware of the fact that these claims were rejected in the past by this court, which ruled that the location of a town pursuant to Sections 6 and 103 of the Ottoman Land Code is only a permanent town and also a permanent town that existed at the time of the legislation of the Ottoman Land Code (see the Badran Case, on page 1720; the Huashela Case, in paragraph 4 of the judgment of Justice A. Chalima; and CA 55/63 Suaed v. The State of Israel, IsrSC 20(2) 3 (1966)). However, the Appellants claim that this interpretation is erroneous and discriminatory and they request that it be revisited.

61. After reviewing the arguments raised by the Appellants in both of these matters, I reached the conclusion that it is inappropriate to change the precedents from the Badran Case and in the Huashela Case regarding the type of settlement to which the third condition, that is prescribed in Sections 6 and 103 of the Ottoman Land Code for the purpose of classifying Mewat land, relates, nor with respect to the effective date for the examination of the distance between the land being classified and the location of a town.

In the translation by Tute and Ben Shemesh of Sections 6 and 103 of the Ottoman Land Code, the term "city or village" was used, and this is also the case in the translation by Doukhan of Section 6 (see Tute, The Ottoman Land Laws, on pages 15 and 97; Ben Shemesh, Land Legislation in Israel, on pages 37 and 147; and Doukhan, The Land Laws in Israel, on page 466; however in his translation of Section 103 of the Ottoman Land Code, Doukhan uses the term "town": ibid, on page 480). It is difficult to see how a nomadic settlement can be seen as "city or village." As the State notes, the Bedouin lifestyle was not foreign to the Ottoman legislator, and it appears that if it had been its intention to include nomadic Bedouin settlement among the towns for which the surrounding lands are not deemed Mewat lands, it is presumed that it would have used the appropriate terms to do so and not terms that clearly describe permanent settlement. The purpose that the Appellants attribute to the Ottoman legislator in this context was also not proven at all. According to them, nomadic Bedouin settlement should also be included among the definition of the towns with respect to which the surrounding lands are not Mewat, because the legislator wanted "to encourage people to cultivate lands that are distant from towns" (paragraph 38 of their summary arguments). This claim does not bear any substance, and is actually contrary to the purpose for which Section 103 of the Ottoman Land Code was legislated, to which I shall refer below, which was meant to incentivize cultivating and reviving Mewat land that was distant from places of settlement and which, for example, was used for nomadic settlement, by allowing the person who revived Mewat land to acquire rights therein and thereto.

62. The Appellants wish to find support for the interpretation they suggest in the fact that the Village Administration Ordinance, 1944, the Mandate Settlement Ordinance, and the Settlement Ordinance that replaced it, define the term "village" also as a "tribal area". One cannot simply carry the definition of the term "village" in acts of legislation of the Mandate government and of the State of Israel, that were intended for different purposes, to the distinct context of interpreting the Ottoman Land Code. As the State mentions, the definition of the term "village" in the acts of legislation to which the Appellants refer was meant for administrative purposes and did not determine substantive rights in and to land. Therefore, it appears that there is no foundation for the interpretation the Appellants suggest for Sections 6 and 103 of the Ottoman Land Code, relying upon these acts of legislation. Additionally, it emerges from various official publications of the Mandate government that even it interpreted the terms "city or village" in Sections 6 and 103 of the Ottoman Land Code as relating only to permanent towns. Thus, in an official notice that the Mandate government published on November 10, 1921, regarding "Determining the Boundaries of the Government's Lands" (published in the Official Gazette 56, page 9, 1921) it was stated that a committee shall be established to determine and mark the borders of the Government's lands in the country. In Section 4 of the notice it was written that "all of the abandoned lands, with respect to which there are no title deeds and which were not delivered to the residents of any place or village, and that are at such a distance from the last house of the place or village from which a human voice cannot be heard, shall be marked by the committee as Mewat lands" (my emphasis; ibid, on page 10). Hence, even the Mandate government did not consider nomadic settlement as a town for which the adjacent lands are not Mewat lands.

63. As mentioned, an additional claim that the Appellants raised is the claim that the date when the status of the land should be examined for the purpose of its classification under the Ottoman Land Code is that date when the settlement proceedings take place and not the date when the law was legislated. This claim is also to be rejected. Contrary to Miri lands, for which the Ottoman legislator made sure to prescribe provisions that arrange their status upon the change of the nature of the land (see, for example, Sections 5 and 6 of the Law of Possession of Real Estate from 1331 of the Hijra (1913) and Sections 44, 82 and 89 of the Lands Code; for more on this matter see Goadby and Doukhan, Land Laws of Palestine, on pages 29-32; and Tute, The Ottoman Land Laws, on pages 2, 6-7 and 169-170), similar provisions were not prescribed for Mewat lands. Therefore, there is no reference in the Ottoman Land Code to the impact of the expansion of towns or of the establishment of new towns on the classification of the lands adjacent thereto. Tute wrote about this as follows:

The Land Code (vide Art. 31) did not contemplate the extension of the inhabited sites which were in existence when it was passed. It was not therefore foreseen that the extension of those sites would create difficulties. Their rapid growth in recent years brings them continually nearer to the former Mewat area, and, under the definition we are discussing, must result in a progressive curtailment of that area. The process, at the same time, brings into existence an indeterminate class or land, which was formerly Mewat. On this area which is neither Mewat, Mirie, nor assigned pasture, squatters are likely to settle, against whom the present law gives the State no rights, other than those conferred by a strict enforcement of the prohibition of building contained in Art. 31. Such land cannot regarded (under Art. 105) as unassigned pasture, because, ex hypothsi, it lies outside the boundaries of any town or village (Tute, The Ottoman Land Laws, page 16).

Further on, he adds as follows:

The Code does not contemplate any great extension or the village sites which existed when it was framed (Vide art. 31). Of late years the sites of many towns and villages have, however, been greatly extended, and new inhabited-sites have been formed. This means that the limits or the Mewat have retreated with the advance or habitation. The process results in the creation of intermediate land which cannot be brought under any of the classes dealt with by the Code. As the rakaba of such land has never been transferred it apparently remains with the State. It might however be held that, under the conditions referred to, the boundaries of towns or villages adjoining the Mewat must be held to enlarge with the area reachable by the human voice. Whatever view is taken the result is that the Mewat lands of the State are being steadily reduced by the subtraction or areas which, are often of great and increasing value. Legislation is clearly required to deal with the situation. (ibid, on page 98).

64. Despite Tute's position that the land created as a result of the expansion of the towns that existed at the time of the legislation of the Land Code towards the area of the Mewat lands is of an undefined class, it appears that it can be classified by means of interpretational principles which the Mandate courts applied when they dealt with such issues. Indeed, a situation in which certain land does not precisely correspond with one of the land definitions existing in the Ottoman Land Code, was quite common in the law that preceded the Land Law (see Ben Shemesh, Land Legislation in Israel, on page 27). In order to deal with this difficulty, the Mandate Supreme Court in Cyprus ruled in the matter of Kyriako v. Principal Forrest Officer, 3 C.L.R. 87 (1894) (hereinafter: the "Kyriako Case") that in the event in which certain land does not precisely meet any of the land definitions existing in the Ottoman land legislation, the law that is most suitable should be applied thereto, and it should be classified as the class of land to which it is closest (ibid, on pages 94-95). According to Goadby and Doukhan, such land will generally be classified as Mewat (see Goadby and Doukhan, Land Laws of Palestine, on page 45; and see Doukhan, The Land Laws in Israel, on page 48).

It thus emerges that any land, which at the time of legislation of the Ottoman Land Code (1858) was Mewat land and was more than a mile and half away from a permanent town, shall generally continue to be deemed Mewat land and that the expansion and development of the towns in the years following the promulgation of the land legislation cannot change this. This is the case unless the land became a different class of land by way of revival or assignment by the authorities, pursuant to the provisions of the Ottoman Land Code.

In the case at hand it was proven that the Lots were not cultivated and were not near a permanent town when the Ottoman Land Code was legislated. Since the establishment of new, and particularly nomad, towns in their vicinity cannot change the classification relevant at the time of the legislation of the Ottoman Land Code, it is sufficient that the Lots were more than a mile and half from the site of a permanent town on the effective date in order to meet the third condition that is prescribed in Sections 6 and 103 of the Ottoman Land Code, for their classification as Mewat land.

The Fulfillment of the Second Condition: Are the Lots Not Matruka Land ?

65. Once we have ruled that the third condition that is prescribed in Sections 6 and 103 of the Ottoman Land Code is met with respect to the Lots, it remains to be examined whether the second condition that is required in order to classify the land as Mewat – that it is not land that was assigned or left for public use, i.e. that it is not Matruka land – is met.

Section 5 of the Ottoman Land Code defines Matruka land as follows:

Land left for the use of public (metrouke) is of two kinds: -
(I) That which is left for the general use of the public, like a public highway for example;
(II) That which is assigned for the inhabitants generally of a village or town, or of several villages or towns grouped together, as for example pastures (meras) (Tute, The Ottoman Land Laws, page 14)
 
	The section distinguishes between two types of Matruka land: that which was "left" to the public and that which is assigned for the use of the inhabitants of a certain city or village. According to Tute, the difference in the terminology between the sections indicates that Matruka land for the use of the general public can become such by being left to the general public to be used even without it being explicitly assigned for its use. By contrast, Matruka land that is intended for the use of a specific population can only become Matruka land by way of explicit assignment by the authorities (ibid, on page 14 and 100; also see Goadby and Doukhan, Land Laws of Palestine, on page 56). This approach was rejected by the Mandate Supreme Court and also by this court which ruled that Matruka land that serves a specific public can also be created by way of an implied assignment if it was left to be used by that public, and there is no obligation that there by an explicit assignment by the authorities for such purpose (see Abu Hana v. The Attorney General, 5 P.L.R. 221, p. 224 (1938); CA 4/50 The Attorney General v. The Tel Aviv Municipality, IsrSC 5(1) 725, 726-727 (1951); CA 673/85 Peki'in Local Council v. The State of Israel, IsrSC 42(3) 627, 631-632 (1988) (hereinafter: the "Peki'in Case")). As to the duration of the use of the land that is required in order for it to be considered Matruka, it was ruled that it is necessary to demonstrate use over such a long period of time that no one remembers when it began (ibid, and also see CA 24/57 Malakh v. Jandekalo, IsrSC 12 757 (1958), in paragraph 3 of the judgment of Deputy President S.Z. Cheshin). It was additionally clarified that use that began in our generation cannot be considered use ab antiquo, which can entitle collective rights of usage in and to land (see CA 504/61 The State of Israel v. The Tel Aviv-Jaffa Municipality, IsrSC 16 872, 875 (1962) (hereinafter: the "Tel Aviv Municipality Case")). According to the interpretation of the Mandate Land Court when examining the duration of the use, each case must be examined as per its circumstances, however it is difficult to assume that use that is less than 100 years can entitle collective rights of usage in and to land (see Government of Palestine v. Village Settlement Committee of Sajad and Qazaza, 2 C.O.J. 672, p. 676 (L.C. Jaffa, 1933) (hereinafter: the "Qazaza Case")). It was further ruled that the entitling use must be continuous and that different uses in different periods cannot be deemed one continuous use which has the power to make land become Matruka (see the Tel Aviv Municipality Case, on page 875; the Peki'in Case, on page 632; and CA 438/70 The Umm Al-Fahm Local Council v. The State of Israel, IsrSC 26(1) 813, 816 (1972)). It was additionally ruled that the use that creates Matruka land that was assigned to a specific public must be exclusive to such public, and if others could have also benefitted from the land in the same manner that the specific public claiming rights could have, it should not be deemed as land that was assigned for the use of that specific public (see the Tel Aviv Municipality case, on page 875, and the Peki'in case, on page 632).

66. The Ottoman Land Code refers to a variety of public uses of Matruka land, such as: public roads, vehicle parking, gathering cattle, markets, granaries, worship areas, wood-chopping area and grazing areas (see Sections 91-101 of the Ottoman Land Code). The use relevant to the case at hand is grazing rights. The code distinguishes in this matter between grazing lands that were assigned ab antiquo to a specific public (Sections 97 and 101) and grazing lands (Section 105) that are within the boundaries of the village and that serve its residents for grazing even without having been assigned thereto (see Tute, The Ottoman Land Laws, on pages 92-94 and 100 regarding the said distinction between the types of grazing lands. Also see Tute's approach, ibid on page 14, that lands that comply with the definition of the category of Section 105 of the code, are Mewat lands). Section 97 of the Land Code entitles the residents of the village to an exclusive right to graze their herds in areas that were assigned to them and to prevent strangers from doing so. By contrast, under Section 105 the residents of the village are only entitled to a right to graze in the areas that are adjacent to their village without paying taxes therefor, but it does not allow them to prevent strangers from grazing in these areas. Furthermore, while the grazing rights under Section 97 are protected against both private individuals and against the State, grazing rights under Section 105 do not prevent the State from expropriating the land or granting it to any person as Miri land (see The Attorney General v. Village Settlement Committee of El Maqaibla, 8 C.O.J. 485 (L.C. Nablus, 1935); and Tute, The Ottoman Land Code, on page 96). Section 101 refers to seasonal (summer and winter) grazing rights and it is unique in that in addition to use for grazing purposes, it also allows cultivating the lands with the consent of the residents to whom grazing rights were assigned. Section 101 indeed uses prohibitory language, and provides that one cannot cultivate the lands listed therein without the consent of the residents to which they were assigned. However it can be inferred that upon the consent of the residents, they can be cultivated (see Tute, The Ottoman Land Laws, on pages 95-96). With regard to Matruka lands that are designated for grazing under Section 101, Tute writes that it can be presumed that the Bedouin are the ones that have a special interest in the option of cultivating the land in addition to the grazing rights. In his words:

It may be presumed that the persons chiefly interested in the provisions of this article are members of the Bedouin tribes, who wander in search of pasture and water, and do a little sporadic cultivation when the rainfall permits (ibid, on page 96)
 
67. Indeed, the possibility that various parts of the Negev lands were left ab antiquo for the use of various Bedouin tribes for purposes of camping, grazing and seasonal agriculture emerges from the evidence that was presented in this proceeding, and the possibility that the said Lots were also left for such use of the Al-Uqbi Tribe as Matruka lands, cannot be ruled out. However, the Appellants did not claim this in the court of first instance or in the appeal, and the relevant facts were not sufficiently examined or clarified in the framework of the discussions in this proceeding. In any event, even if the Appellants were able to substantiate an argument regarding the Lots being Matruka lands that had been left for the use of the Al-Uqbi Tribe under Section 101 of the Ottoman Land Code, this would not have aided the Appellants in any way, since rights in and to Matruka land are always collective rights and the Ottoman Land Code prohibits private individuals to acquire rights of their own in and to lands of such classification (see Goadby and Doukhan, Land Laws of Palestine, on pages 54-55). Section 101 of the Ottoman Land Code even explicitly provides that:

These summer and winter pastures cannot be bought and sold, nor can exclusive possession of them be given to anyone by title deed … (Tute, The Ottoman Land Laws, page 95). 

The Ottoman Land Code further prescribes that it is not possible to use Matruka land for any purpose other than that for which it was assigned. Additionally, it was prohibited to turn the right to public use of Matruka land into private rights, and it is not possible to transfer the rights that were granted therein and thereto to private hands by way of distribution, sale or transfer. Additionally, it is not possible to acquire rights in and to Matruka land by virtue of a period or prescription (see Section 102 of the Ottoman Land Code; and Tute, The Ottoman Land Laws, on pages 15, 89, 93 and 96; Ben Shemesh, Land Legislation in Israel, on pages 164-174; Albeck and Fleischer, Land Laws in Israel, on pages 86-87). For these reasons, the classification of the Lots as Matruka lands, even if they were to be classified as such, does not in any way advance the matter of the Appellants who claim to have private rights in and to such Lots.

68. In any event, the Appellants did not claim, and obviously did not prove, that the Lots were Matruka land. Therefore, and to the extent that this relates to the proceeding at hand, the second condition prescribed in Sections 6 and 103 of the Ottoman Land Code for the purpose of classifying the Lots as Mewat land, is also met. However, even given this conclusion, it is still necessary to examine the Appellants' alternative argument that if, and to the extent it shall be ruled that, at hand are Mewat lands, they acquired rights in and to these Lots by virtue of the cultivation and revival thereof, pursuant to Section 103 of the Ottoman Land Code and the Mewat Ordinance.

Cultivation and Revival of Mewat Land

69. Section 103 of the Ottoman Land Code indeed allows acquiring rights in and to Mewat land by virtue of its cultivation and revival, and prescribes that a person who revived Mewat land with the authorities' permission shall receive a Kushan therefor, without consideration. Similarly, a person who revived Mewat land without permission by the authorities shall pay the value thereof and thereafter shall be given a Kushan therefor. In the past, prior to the legislation of the Land Code, a person who revived Mewat land with the authorities' permission received it as fully owned Mulk. The Ottoman Land Code cancelled this option and thereafter Mewat land that was revived is inhabitable only as Miri (see Ben Shemesh, Land Legislation in Israel, page 148; Tute, The Ottoman Land Laws, on page 99). The Mandate courts ruled that in order to acquire rights in and to Mewat land by virtue of revival, continuous and effective cultivation thereof which leads to a clear and permanent change in its quality, is required (CA 226/42 Kirkorian v. The Attorney General, 10 P.L.R. 302, p. 304-305 (1943) (hereinafter: the "Kirkorian Case"); CA 153/46 Habbab v. Government of Palestine, 14 P.L.R. 337, p. 341 (1947) (hereinafter: the "Habbab Case"); also see Goadby and Doukhan, Land Laws of Palestine, pages 48-49; Doukhan, The Land Laws in Israel, on pages 51-52; Sandberg, Land Title Settlement in the Land of Israel, on pages 125-128). It was further ruled that the mere revival of land does not turn it into Miri and that it is necessary to such end to submit an application to register the land in the name of the reviver (see the Kirkorian Case, on page 304 and Doukhan, The Land Laws in Israel, on page 52).

This was the state of affairs until 1921, when the Mandate government legislated the Mewat Ordinance. This ordinance prescribes that anyone who revived Mewat land without the authorities' permission, not only will not receive rights therein and thereto, but will be considered a trespasser and shall be subject to punishment. In this manner the Mewat Ordinance cancelled the possibility of acquiring rights in and to Mewat land by virtue of reviving it without the State's permission. As to the revivals that were effected prior to its legislation, the ordinance prescribed a period of two months from the date of its publication during which a person who revived Mewat land without permission may report this to the register officer and request that the land be registered in his name. It should be noted that de facto, the Mandate authorities applied a lenient approach and agreed to recognized revivals that were effected before 1921 even if they were not reported within the period of time that the Mewat Ordinance allocated (see Goadby and Doukhan, Land Laws of Palestine, on page 47; and Doukhan, The Land Laws in Israel, on page 50).
 
70. In order to substantiate their argument that they acquired rights in and to the Lots by virtue of cultivation and revival pursuant to Section 103 of the Ottoman Land Code, the Appellants would have had to first prove that their family cultivated the Lots continuously and effectively before 1921. Second, the Appellants would have had to prove to that the family approached the register officer pursuant to the Mewat Ordinance and requested to receive a registration certification of the Lots in their name by virtue of such cultivation and revival, and that they received such a certificate. The court of first instance examined the evidence that was presented thereto and ruled that the Appellants did not prove this. As a rule, the appeal court does not tend to intervene in factual rulings and reliability findings of the court of first instance, except in extraordinary cases of a conspicuous error, relating to evidence presented or to ignoring evidence which could change the conclusion the court of first instance reached (see CrimA 8146/09 Avshalom v. The State of Israel, paragraph 19 (September 8, 2011)). In the matter at hand, the Appellants claim that the court ignored evidence and many testimonies that were presented thereto which could lead to a different conclusion in the matter of the cultivation and the revival. Therefore, we were of the opinion in this case, and even only for the sake of caution, that it is appropriate to examine the entirety of the evidence to which the Appellants referred in this context. However, even after examining all of the evidence we are of the opinion that the conclusion reached by the court of first instance, that the Appellants failed to prove cultivation and revival of the Lots as Mewat lands at the relevant times, nor the existence of a registration certificate that was issued in the name of any member of the family under the Mewat Ordinance by virtue of said cultivation and revival, should remain unchanged.

71. Prof. Yiftachel, the expert on behalf of the Appellants, states in his opinion that "The lands that are claimed at El-Araqib and Zahliqa […] are only a small part of wide areas that are estimated, according to oral testimonies, to be approximately 19,000 dunam, that were possessed and cultivated by the [Al-Uqbi] Tribe, during the first half of the 20th century" (page 11 of the opinion). However, the Appellants did not present any objective evidence that attests to the fact that their family cultivated the Lots in dispute before 1945. In his opinion, Prof. Yiftachel states that these Lots were cultivated by the Al-Uqbi Tribe ab antiquo and he substantiates this based on various sources from which it emerges, in a general manner, that the Negev lands were cultivated by Bedouin tribes, and on sources from which it emerges that the Lots at hand are located in areas in which the Al-Uqbi Tribe customarily roamed. The earliest document which was attached to Prof. Yiftachel's opinion, and which according to him relates to the Lots, is a receipt that relates to the years 1927-1928 for the payment of tithe taxes (Annex 6 of this opinion). Prof. Yiftachel further claims that the tax was paid for agricultural product from harvests on the Araqib Lots (three of the six Lots in dispute), which were cultivated by the Appellants' family. The Appellants did not bother to attach a true and correct translation of the writing in the said receipt, but the examination thereof shows that the receipt form does not even have a slot in which the area relevant to such agricultural produce is to be stated and specified. Therefore, it cannot be ruled that the said receipt indeed relates to agricultural produce from the Araqib Lots (compare with the Huashela Case, on pages 153-154). This is the case even if we ignore the fact that at hand is only one receipt and the fact that this receipt is from 1927, meaning, six years after the effective date in the Mewat Ordinance (1921), after which it was no longer possible to acquire rights by virtue of Section 103 of the Ottoman Land Code through cultivation and revival. Additional evidence that Prof. Yiftachel presented of the cultivation of the Lots by the Appellants' family are: a receipt of payment of tithe tax from 1950, which was also alleged to have been issued for taxes that were paid for agricultural produce from the Araqib Lots (Annex 19 of the opinion), and two additional receipts for payment for plowing, also from 1950 (Annex 21 of the opinion). Similar to the receipt from 1927, these receipts also do not state to which areas they refer, and in any event, given the fact that they relate to 1950, they cannot substantiate the Appellants' claim regarding cultivation and revival of the Lots in the years that preceded 1921.

Prof. Yiftachel further attaches two lists of tithe tax payers to his opinion. One, which allegedly relates to the Araqib Lots, does not bear a date (Annex 35 of the opinion), and the other, which allegedly relates to the Zahliqa Lots (Sharia 133 and Sharia 134 Lots), which are adjacent to the Sharia 132 Lot, bears the date of September 22, 1937 (Annex 36 of the opinion). Due to the quality of the photocopy, and in the absence of a translation or an explanation regarding the contents of such documents, it is very difficult to understand what is said therein. From the little that was legible, it is not possible to reach the conclusion that Prof. Yiftachel reached regarding the Appellants' family's alleged continuous cultivation of the Lots which are the subject of the hearing during the relevant years.

72. Additional documents which were attached by Prof. Yiftachel as Annex 13 of his opinion (two pages from the IDF Archives), also do not substantiate the cultivation and revival claim for the reasons specified in paragraph 47 above, where we addressed these documents in another context, and it is not necessary to reiterate what was stated. Additionally, Prof. Yiftachel sought to rely on aerial photographs of the Lots from 1945 and 1949 in order to substantiate the cultivation and revival claim. With respect to the aerial photograph from 1945, it emerges from Prof. Yiftachel's opinion, and from the testimony and opinion of interpreter Ben Yosef, that a certain part of the Lots was indeed cultivated in that year. In the absence of a contradicting argument, I am willing to assume that the cultivation was effected by the members of the Al-Uqbi Tribe. An opinion of an interpreter was not attached to the aerial photograph from 1949, and in light of its poor quality it is difficult to infer anything therefrom. Therefore, we have at most a piece of evidence of cultivation of a certain part of the Lots in 1945, and this too is not intensive cultivation that covers the majority of the area of the Lots, as Prof. Yiftachel claims. The court of first instance elaborated on this when it addressed the testimony of interpreter Ben Yosef and said that the picture that emerges from his testimony is entirely different from the one that Prof. Yiftachel tried to portray. In the court's words:

An entirely different picture emerged, of very partial cultivation [of the Lots], to say the least. Thus the percentage of cultivation in Araqib 6 is 21%, in Araqib 60 at a rate of 5%, where only 3 dunams are arable, the rest being the a channel of a river, ravines where no cultivation is possible at all, not even for grazing. He adds that 10% of the Araqib lands are unusable ravines. With regard to lot 6 he states that most of the area was expropriated by the military and military posts are stationed thereon. In Araqib 2, the entire area is being cultivated (page 26-27, 51). It is not clear from this data as to how Prof. Yiftachel saw intensive cultivation covering most of the Araqib lots – puzzling. The conclusion is that no basis of evidence has been presented of intensive cultivation, also not in 1945 (paragraph 19 of the judgment).

These conclusions of the court of first instance are well substantiated and it is inappropriate to intervene therein. 

73. The Appellants further refer in their arguments to the testimonies of the Tribe's Elders and object to the fact that the court of first instance ignored these testimonies and did not attribute proper consideration thereto. A review of such testimonies indicates that it is difficult to substantiate the conclusions that the Appellants are trying to reach thereupon, since they are very general and sweeping testimonies with respect to the cultivation of the Lots in dispute which do not contain any precise identification of the Lots or of the years of cultivation or of the nature of the cultivation. As to the continuity of the cultivation, some of those witnesses confirmed that every few years there was a draught year in the Negev during which it was not possible to grow harvests in the ground (see, for example, the testimony of Muhammed Al-Grinawi, pages 52-53 and 62 of the minutes of the hearing dated June 7, 2009; the testimony of Ahmed Abu-Siam, ibid, on page 81; the testimony of Ismaeel Al-Uqbi, ibid on page 86; the testimony of Muhammed Al-Asibi, on pages 43 and 61 of the minutes of the meeting dated October 26, 2009). These testimonies correspond with that which is stated in Mandate government official reports, such as the Village Statistics of Palestine from 1945 (attached as Annex 54 of Prof. Yiftachel's opinion; hereinafter: the "Village Statistics"), where it was written that:

The Beersheba sub-district has been inhabited from time immemorial by the Bedouin tribes of Palestine who cultivated what areas they were able to depending on the amount of rainfall in a given year. Furthermore, it should not be forgotten that Arab practices have been to rotate cultivation, that is, land cultivated one year are left fallow for one or two subsequent years because of lack of fertilizer and sufficient rainfall (ibid, on page 35) 

	Similar words were written in a letter dated March 13, 1937, that the Mandate government sent to the Jewish Agency regarding the Jewish settlement in the Negev lands (Annex 52 of the opinion; hereinafter: the "Mandate Government's Letter to the Agency"), in which it was written that the Bedouin in the Beer Sheva region cultivate their lands only in "favorable seasons" (ibid, on page 3). Therefore, the testimonies of the Tribe's Elders regarding cultivating lands in the Araqib area, even if we were to attribute them to the Lots, relates at most to certain years that were not explicitly defined. In any event it is not possible, from these testimonies, to draw the conclusion of continuous and effective cultivation in the relevant years, as required in order to prove the condition of cultivation and revival that grant rights in and to Mewat lands by virtue of Section 103 of the Ottoman Land Code. In this context it is not superfluous to note that contrary to the position of Prof. Yiftachel that the Bedouin engaged in agriculture ab antiquo, it emerges from Prof. Kark's opinion and from the sources that were presented that this was a gradual and relatively late development. For example, Aref Al Aref, the historian and governor of the Beer Sheva District during the Mandate period, writes that "The Bedouin had extended periods of time during which they had no interest whatsoever in land. Moreover, they looked down on anyone connected with working the land, because they perceived that as a disruption and a distraction to the life of wandering and brigandage. It is possible that the foundation of their hatred of farmers and their lifestyle can be found here. However, at present [1933] the situation has changed and the Bedouin have begun leaning towards agriculture" (see Aref Al Aref, The Bedouin Tribes, attached as Supporting Reference 31 of the Appellants' Supporting References Binder and cited on page 10 of Prof. Kark's opinion dated January 31, 2010, which was submitted as Exhibit Res/C1).

74. It emerges from the analysis of the evidence specified above that Prof. Yiftachel does not rely in his opinion on any objective evidence whatsoever that indicates that the Lots were cultivated by the Appellants' family before 1945. However, even if I shall assume, for the benefit of the Appellants, that the receipts, the tax records, the aerial photographs and the rest of the testimonies and documents that were presented can prove the cultivation of the Lots in certain years, this is not sufficient to meet the condition of continuous and effective cultivation before 1921, as required under Section 103 of the Ottoman Land Code and under the Mewat Ordinance, in order to acquire rights in and to Mewat lands. Furthermore, even had the Appellants proven that they cultivated and revived the Lots before 1921, they would have had to further prove, as stated above, that they approached the register officer under the Mewat Ordinance within the time that was prescribed therein and requested to be registered as the owners of the Lots by virtue of said cultivation and revival, and that their said request was granted. The Appellants did not prove any of the above. This is sufficient to deny the Appellants' alternative claim that if it shall be found that the Lots are Mewat lands, the Appellants' family acquired rights therein and thereto by virtue of cultivation and revival. The Appellants are aware of this difficulty and therefore they further argue that the Mewat Ordinance was not applied to the Negev areas, and therefore, according to them, its provisions should not be considered when addressing the matter of the rights they acquired in and to the Lots by virtue of cultivation and revival. This argument is to be rejected since, as was already mentioned, the Mandate government perceived the Negev as area that is subject to its sovereignty, to which the laws it legislated, including the Mewat Ordinance, apply.

The Appellants further argue in this context that the Mewat Ordinance was not de facto implemented, and that the Mandate government allowed the acquisition of rights in and to Mewat lands by virtue of cultivation and revival, without the authorities' permission, even after the legislation of the Mewat Ordinance in 1921. They refer in this matter to Mandate case-law rulings that support their said approach. However, a review of these judgments reveals that they do not support the Appellants' claim: the judgments in the Habbab Case and in the Kirkorian Case addressed lands that were revived prior to 1921, and in the Kirkorian Case, the application to register the land in the name of the possessors was even filed within the time prescribed in the Mewat Ordinance. In the Habbab Case, the application was indeed not filed in time but since the register officer was willing to address it, the court ruled that it does not find it appropriate to be punctilious with the Appellants in this matter; the Genama Case also addressed land that was allegedly revived without the authorities' permission prior to 1921 and the ordinance's provisions were applied in that case; the judgment in the Debbas v. The Attorney General, 1 A.L.R. 205 (1943) also addressed land that was revived by the appellants therein and the Mandate government agreed to grant them rights therein and thereto in consideration for the payment of its value, even though they did not meet the conditions of the Mewat Ordinance. The settlement officer was of the opinion that since the Mewat Ordinance cancelled the appellants' right to receive rights in and to the land by virtue of revival, he was not permitted to approve the settlement by and between them and the government. The Mandate Supreme Court ruled that the Mewat Ordinance does not deny the settlement officer's authority to approve the agreement that the government made with the appellants.

Thus the Mewat Ordinance was binding and was implemented in the Mandate case rulings, inter alia, in respect to the Negev areas.

75. An additional claim that the Appellants raise in an attempt to overcome their inability to present a registration certificate with respect to the Lots in accordance with the Mewat Ordinance, is the claim that Section 2 of the Mewat Ordinance should be interpreted in a manner that does not deny the rights of a person who revived Mewat land to acquire rights therein and thereto and to register them in his name, even upon the lapse of the two month period that was allocated in that section. According to the Appellants, the said Section 2 indeed prescribes that any person who revived Mewat land without the authorities' permission must notify the register officer of this within two months from the date of publication of the ordinance and must submit an application to register the land in his name. However, so the Appellants claim, the section does not prescribe that a person who does not do so loses the rights he acquired in and to the land by virtue of revival. The Appellants find support for their claim in the fact that Section 2 of the Mewat Ordinance was omitted from the publication of the ordinance in the "Drayton" Compilation of Mandate Acts of Legislation. The interpretation of the Mewat Ordinance that is suggested by the Appellants was not accepted by this court, which explicitly ruled that any person who revived Mewat land prior to the publication of the Mewat Ordinance, but did not submit an application to register his rights at the date prescribed therein, is not entitled to register the land in his name. For example, it was ruled in CA 298/66 Kassis v. The State of Israel, IsrSC 21(1) 372 (1967), that:

In 1921 the Lands (Mewat) Ordinance was legislated, and granted a last opportunity to receive a Kushan on Mewat land, which had been revived earlier, by giving notice within two months from the date of publication of the ordinance. In the above CA 518/61 [1] it was explained that anyone who missed this time, can no longer benefit from registration of Mewat land in his name in a settlement, even if he revived the land prior to 1921, and even Section 54 of the Lands (Settling Property Rights) Ordinance will not come to his aid, since according to the last part of that section it does not apply to Mewat land. (ibid, on page 375; also see the Badran Case, on page 1721; and the Huashela Case, on page 147; also see Tute, The Ottoman Land Laws, on pages 16 and 98; Doukhan, Land Laws in the State of Israel, on page 49; Ben Shemesh, Land Legislation in Israel, on page 148; Albeck and Fleischer, Land Laws in Israel, on page 74). 

As to the matter of the omission of Section 2 of the Ordinance from the Drayton Compilation of Acts of Legislation – no interpretational significance whatsoever should be attributed to this since an ordinance entitled the Revised Edition of the Laws Ordinance (No. 2), 1934 appears in the said compilation of acts of legislation and states various sections which shall be omitted from certain acts of legislation that are published in that compilation, including Section 2 of the Mewat Ordinance. However, this ordinance further rules that the said omission shall not derogate from the validity of the sections that were omitted.

76. Finally it shall be noted that it is not possible to acquire rights in and to Mewat lands by virtue of a period of prescription (see Goadby and Doukhan, Land Laws of Palestine, on page 263; Tute, The Ottoman Land Laws, on page 16; and Albeck, Land Limitation, on page 344). Therefore and given the conclusion that according to the evidence that was presented in this proceeding, the Lots are Mewat land, the claim of prescription will also not come to the Appellants' aid.

Did the Appellants Acquire Rights in and to the Lots by Virtue of Other Laws? 

77. All of the reasons specified above lead to the conclusion that the Appellants did not acquire rights in and to the Lots by virtue of the Mandate and Ottoman land laws which entitle them to compensation for their expropriation in 1954. Did the Appellants acquire rights in and to the Lots by virtue of other laws? In this context, the Appellants wish to lean on three systems of laws and claim that they generate rights in and to the Lots; one – the laws of equity; two – international law; and three – the basic laws. I shall begin by stating that I did not find that any of these laws support the Appellants' claim regarding acquiring rights in and to the Lots.

The Laws of Equity

78. The laws of equity are a legal doctrine originating from common law. This doctrine is meant to add rules and rights to written law, which are meant to prevent situations in which the application of the letter of the law leads to an unjust result that does not do justice with the spirit of the law and the principles of natural justice (see John Mcghee, SHELL'S EQUITY, p. 4 (13th Edition, 2000)). The laws of equity were imported into our law by means of Article 46 of the King's Order-in-Council, which prescribes that the Ottoman legislation and the Mandate government's ordinances "shall be exercised in conformity with the substance of the common law, and the doctrines of equity in force in England." In accordance with that stated in Article 46 of the King's Order-in-Council, the Mandate courts, and the Israeli courts following their lead, applied the laws of equity in various fields, including in the field of land law (see, for example, Farouqi v. Ayoub, 4 P.L.R. 331, P. 339-338 (1937) ), which was delivered following the judgment of the King's Council, in P.C.A. Faruqi v. Aiyub, 2 P.L.R. 390, p. 394 (1935)); For Israeli case-law that applies the laws of equity, see CA 400/67 Howard v. Melamed, IsrSC 22(1) 100 (1968); and for Israeli case las that applies the laws of equity in the field of land law, see, for example, CA 528/66 Stern v. The Lot 36 in Block 6127 Company Ltd., IsrSC 21(2) 342 (1967) (hereinafter: the "Stern Case"); and FH 30/67 Stern v. Stern, IsrSC 22(2) 36 (1968)).

In 1969 the Israeli Lands Law was legislated, with Section 161 entitled "Denial of Equity Rights" which prescribes that "From the commencement of this law, there is no right in and to land except under law". In light of this provision, generally speaking, the application of the laws of equity in the field of land law came to an end (for a sweeping denial of equity rights in and to land, see LCA 178/70 Boker v. Anglo-Israel Management and Responsibility Company Ltd., IsrSC 25(2) 121 (1971), and for a certain softening of this case-law rule, see CA 189/95 Bank Otzar Hahayal Ltd. v. Aharonov, IsrSC 53(4) 199 (1999); see also in this matter Miguel Deutch, "The Fall (?) and Rise of the Equitable Right in Israeli Law: The Law in the Wake of Reality" Tel Aviv University Law Review (Iyunei Mishpat) 24(2) 313 (2000)). Having said that, it is important to note that in light of the provision of Section 44(a) of the Settlement Ordinance that provides that in the framework of settlement proceedings "The court will rule in accordance with the land laws that are in effect at the time of the discussion, and shall consider the rights in and to the land both in accordance with the law and in accordance with equity", the English laws of equity have maintained a certain hold in Israeli law in this context.

79. In the case at hand, the Lots were expropriated in 1954, meaning, prior to the legislation of the Land Law. According to the Appellants, if and to the extent their arguments regarding acquiring rights in and to the Lots pursuant to the Mandate and Ottoman laws shall be rejected, at the very least they possessed, at such time, rights by virtue of the laws of equity by virtue of the possession of the Lots and their alleged cultivation for years. As was already noted, the Appellants did not claim any compensation or alternative land by virtue of the Acquisition Law, but once we have ruled that the Lots were duly expropriated in 1954, even if the Appellants' argument for rights by virtue of equity laws shall be accepted, at most it can lead to the conclusion that the Appellants are entitled to compensation or to alternative land by virtue of the Acquisition Law for the expropriation of the Lots. However, the Appellants' claim that they acquired rights by virtue of equity laws cannot hold. As was specified above, the equity laws were meant to realize the spirit of the law and to lead to a just result in cases in which there is a lacuna or another legislative mishap. However, an equity right is not created ex nihilo and is not established when the alleged right contradicts an explicit provision in law. The Mandate Supreme Court elaborated on this in the Qazaza Case, ibid, on page 675, stating as follows: 

It is perfectly true, as the Settlement Officer states, that an equitable right cannot be established in contradiction to the clearly expressed provisions of substantive law, or, in other words, that Equity cannot create a right that the Law prohibits.

Given the provisions of the Mewat Ordinance and the provisions of the Ottoman Land Code, upon which we elaborated above, which provide that the Appellants' alleged rights of ownership of the Lots is rejected, they do not have any such right by virtue of the laws equity (compare CA 525/74 Issa v. The State of Israel, IsrSC 29(1) 729, 732 (1975)). 

The International Law Regarding the Rights of Indigenous People
 
80. According to the Appellants their rights in and to the Lots should be recognized by virtue of international law regarding the rights of indigenous people, either by way of interpreting the Mandate and Ottoman land laws and the evidence laws in accordance with the principles of international law which, would entitle them to such rights, or by way of recognizing their rights in and to the Lots by virtue of the principles of international law, even without linkage to such laws.

This argument is also to be rejected.

First, in order for a norm that originates in international law to be of binding validity it must be anchored in customary or treaty-based international law (see CA 24/48 Shimshon Batei Charoshet Eretz Yisraeliim Lemelet Portland Ltd. v. The Attorney General, IsrSC 4 143, 145-146 (1950) (hereinafter: the "Shimshon Case"); HCJ 69/81 Abu Eita v. The Commander of the Judea and Samaria Region, IsrSC 37(2) 197 (1983), in paragraph 12 of the judgment of the Deputy President (as was his title at the time) M. Shamgar (hereinafter: the "Abu Eita Case")). Second, if and to the extent the matter relates to norms that originate in treaty-based international law, it has been ruled that they are not binding unless they were adopted by or incorporated into an internal act of legislation (see CA 439/76 Histadrut Maccabi Israel, Merkaz Kupat Cholim Maccabi v. The State of Israel, IsrSC 31(1) 770, 777 (1977)). Third, with respect to norms that originate from customary international law, it is necessary to demonstrate that they are accepted and recognized by many countries in the world, to such an extent that no civilized country could ignore them (see the Shimshon Case, on page 146; the Abu Eita Case, in paragraph 12 of the judgment of Justice M. Shamgar; CrimA 336/61 Eichmann v. The Attorney General, IsrSC 16 2032, 2040-2041 (1962)), and it is necessary to demonstrate that there is no Israeli act of legislation that contradicts it (see HCJ 769/02 The Public Committee Against Torture in Israel v. The Government of Israel, IsrSC 62(1) 507 (2006), in paragraph 19 of the judgment of the (Ret.) President A. Barak; LCA 7092/94 Her Majesty the Queen in Right of Canada v. Adelson, IsrSC 51(1) 625 (1997), in paragraph 11 of the judgment of President Barak). The burden of proof "regarding the existence of a custom that has the characteristics and the standing, as described […] lies on the party claiming it exists" (the Abu Eita Case in paragraph 14(b) of the judgment of the Justice M. Shamgar), and in the case at hand, on the Appellants.

81. In all that relates to treaty-based international law regarding the rights of indigenous people, the State of Israel has not joined the United Nations Declaration on the Rights of Indigenous Peoples of 2007, to which the Appellants referred, and did not adopt it in internal Israeli legislation. In any event, the declaration cannot come to the aid of the Appellants since declarations of the United Nations General Assembly do not have any binding force (see South West Africa, Second Phase, judgment, I.C.J. Reports 1966, p. 6, para. 98 pp. 50-51) and the Appellants did not refer to any international convention or international treaty that recognize the rights of indigenous people, and in any event it was not alleged that the State of Israel adopted such a convention or treaty. Additionally, no evidence was presented that the Mandate government or the Ottoman Empire recognized rights by virtue of indigenousness or adopted international norms, if and to the extent such existed, in acts of legislation in the relevant years. In other words, the Appellants did not prove the existence of a past or present binding norm in treaty-based international law that impacts their rights in and to the Lots. Additionally no binding norm was proven to exist in the past or at present under customary international law. The Appellants refer in their arguments in this context to an Australian judgment (Mabo v. Quinsland (No. 2) (1992) H.S.A. 23, 175 C.L.R.). This judgment also does not come to the Appellants' aid. First, the Australian judgment is not sufficient to meet the required burden for substantiating the argument regarding the existence of a binding international norm under customary international law (with respect to the burden of proof regrading customary international law, see the Abu Eita Case, in paragraph 14 of the judgment of Justice M. Shamgar). Second, the Australian judgment recognized collective rights of an indigenous tribe in and to their lands, while in the case at hand the Appellants are claiming the Lots for themselves and claim to private ownership therein. For this reason as well the example is not relevant to the issue at hand. In light of this conclusion there is no need to address the various arguments that the parties raised regarding the question whether or not Bedouin qualify for the term "indigenous".

Rights Under the Basic Rights

82. According to the Appellants, the Mandate and Ottoman land laws that preceded the Land Law should be interpreted in the spirit of the basic laws and in accordance with constitutional principles of equality and protection of property. In the spirit of these principles, so the Appellants argue, their rights in and to the Lots should be recognized. Indeed, the approach that the basic laws serve as interpretational tools even with respect to legislation to which the preservation of laws paragraph applies is well grounded in the rulings of this court (and see recently in CA 5931/06 Husein v. Cohen (April 15, 2015)). However, the Appellants' argument that the Mandate and Ottoman legislation should be interpreted in the spirit of the basic laws is flawed by its generality, and the rights that the Appellants are requesting by virtue of this claim do not coincide with the explicit provisions that are relevant to the case at hand in such legislation, upon which we elaborated above. Interpretation in the spirit of the basic laws is not a magic formula that can create rights ex nihilo, as President A. Barak has already said:

It is necessary to recognize that not in every case can a law be given a dynamic interpretation. It is not always possible, by way of interpretation, to adjust the law to the new social reality. There also are laws that have a "firm" purpose […] In these laws there is no option for dynamic interpretation. A loyal interpreter gives these laws an interpretation that will accord with their purpose at the time they were legislated (see Aharon Barak, Interpretation in Law – Statutory Interpretation, Volume 2, pages 272-274 (5743); and regarding the interpretation of the Acquisition Law, see and compare, the Jabareen Case, in paragraph 35 of the judgment of Justice Y. Danziger) 

	It is undisputed that the matter of the Bedouin tribes' rights in and to the Negev lands is a weighty matter for which a solution must be found, to the satisfaction of all of the parties, and the sooner that happens, the better. However, for the reasons specified above, the basic laws cannot impact explicit Mandate and Ottoman land legislation in a manner that creates property rights ex nihilo. Therefore the solution to this matter – a fortiori when the matter relates to private rights the Appellants are claiming – is not to be found in this channel.

Epilogue

83. Due to all of the reasons specified above, I shall suggest to my colleagues to reject the Appellants' arguments insofar as they relate to the validity of the 1954 expropriation of the Lots pursuant to the Acquisition Law. Additionally, I shall suggest to my colleagues to reject the Appellants' arguments that relate to the rights they acquired in and to the Lots, whether by virtue of traditional Bedouin laws or by Mandate and Ottoman land legislation, or pursuant to the laws of equity, international law and the basic laws. I shall further suggest to my colleagues to rule that in light of these conclusions, the Appellants are not entitled to compensation or to alternative land under the Acquisition Law, due to the expropriation of these Lots.

If and to the extent my suggestion shall be accepted, we shall deny the appeal and consequently cancel the interim relief that was granted on May 6, 2013. However given the circumstances of the matter, I would further suggest to my colleagues that we not issue an order for expenses.

									JUSTICE

Justice S. Joubran: 

I agree with the thorough judgment of my colleague Justice E. Hayut, and heartily join in her call to find a solution to the matter of the Bedouin tribes' rights in and to the Negev lands (paragraph 82 of her judgment). The State should act promptly to find a way in which it will be possible to settle their rights in and to such lands.

								            JUSTICE


Deputy President E. Rubinstein:

a. I concur with the exhaustive and informative opinion of my colleague, Justice Hayut, who examined the issues of the appeal based on material from near and far, and from which much can be learned about the development of the land laws in the country since the Ottoman period and about their implementation in the Negev; both by the abundance of sources therein and in furtherance of the detailed judgment of the court of first instance (Deputy President Dovrat). It is regretful that the attempts to reach a compromise, which we encouraged, were not successful.

b. The issues that arise in the judgment and in those similar thereto are among the most complex ones in the relations between the State of Israel and the Bedouin in the Negev and they began even before the establishment of the State. The legal situation which my colleague described in detail is suffused with these complexities. I share her conclusions and the need for solutions, and as is known, the State has, presently and in the past, applied various efforts that focused on the establishment of Bedouin towns and on other paths, but they have not been completed; also see just recently LCA 3094/11 Alkiyan v. The State of Israel (May 5, 2015), paragraphs w – x regarding the solutions that were proposed for the matter of the Bedouin settlement in the Negev and the supporting references there, including The Report of the Committee for Proposing Policy to Regulate the Settlement of Bedouin in the Negev (the Justice Goldberg Committee, 5769-2008), and the implementation efforts.

c. It is not superfluous to note that problems that were encountered in the early years of the State also emerge at present (see, inter alia, C. Porat "The Development Policy and the Matter of Bedouin in the Negev in the State's Early Years, 1948-1953" Reflections on the Resurrection of Israel (Iyunim Betkumat Yisrael), 7 (5757-1997), pages 389, and particularly 436-438; Havatzelet Yahel "Land Disputes between the Negev Bedouin and Israel", Israel Studies 11(2) (2006), 1-22, and additional supporting references that were presented by my colleague in the Alkiyan Case; also see Arieh L. Avneri, The Jewish Settlement and the Claim of Dispossession (1878-1948) The Tabenkin Institute for Studies of the Kibbutz and the Labor Movement, 5740 pages 189-192, regarding the acquisition of lands in the Negev in the 1930's and 1940's, including the nature of the lands and the identity of the sellers, while stating that the bulk of the land that was acquired in the Negev was barren and inferior, and generally without tenants; also see ibid, pages 215-216, regarding the Negev development plan that was proposed in 1937. Also see G. Biger, A Multi-Bordered Land, The First One Hundred Years of Delineating the Borders of the Land of Israel, 1840-1947 (5761-2001) 212; David Ben-Gurion, The Renewed State of Israel A (1969), on pages 557-558, which describes the hopes for the development of the Negev to which he was especially devoted, and as is known he moved to Sdeh Boker as part of a message to the public. It appears that it emerges from the literature that the essence of the Bedouin experience was nomadic, and not "ordinary", agriculture, even if there were exceptions, and we carefully listened to the Appellants' arguments. Also see D. Ben Gurion The War Diary (The War of Independence) edited by G. Rivlin and E. Orren (5743-1982) B 525; and in another context see The War Diary A, 75). Having said that, it is clear that the ambition that the State develop the Negev for the benefit of the entire public, does not contradict the need to attend to the matter of the Bedouin and their rights.

d. Regarding the adoption of customary and treaty-based international law by Israeli law, also see, in addition to the sources that my colleague presented, T. Broude "The Status of International Law in Domestic Law", in International Law by R. Sabel with the participation of other authors (2nd ed. 5770 – 2010), pages 71-75 and the supporting references there; also see R. Sabel "Citizenship and Human Rights" ibid, 205, 211.

e. The settlement of the matter of the Bedouin in the Negev remains on the agenda and the problems have not ended, but the path to a solution, including with respect to the Appellants, is in the spirit of that which is stated in my colleague's opinion; and one must hope that material and good-will solutions, will be found in a respectful manner and while applying broad mutual perspectives; see my paper "The Equality of Minorities in a Jewish and Democratic State" Zehuyot 3 (5773 – 2013) 141, 143-146.

Deputy President

It was decided as stated in the judgment of Justice E. Hayut.

Delivered on this 25th day of Iyar, 5775 (May 14, 2015).


THE DEPUTY PRESIDENT 	JUSTICE		JUSTICE
