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"The words of s. 124(1) assume that the person in
question occupies an office (“his office’) and that there
are functions (“duties’) attaching to that office which
he is discharging. I say "occupies" rather than "holds"
because the first part of the definition of ’director’
makes it clear that a director is a person who occupies
rather than holds an office. Even if the function of that
part of the definition is not to include a de facto
director and is only to include a director of a foreign
corporation described by a different name, it proceeds
on the footing that one who occupies the position of
director is a director. To say that a person occupies a
position or office is to say something more than that he
holds the position or office. The first statement denotes
one who acts in the position, with or without lawful
authority; the second denotes one who is the lawful
holder of the office.

This history reinforces the view that the words now
under consideration were intended to extend to persons
who are directors, though differently described"
(Corporate Affairs Commission v. Drysdale [1978]
HCA 52; (1978) 141 CLR 236, 242-243).
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"'officer' of a corporation means: ...

(b) a person:

(i) who makes, or participates in making, decisions
that affect the whole, or a substantial part, of the
business of the corporation; or

(i1)) who has the capacity to affect significantly the
corporation's financial standing; or

(ii1) in accordance with whose instructions or wishes
the directors of the corporation are accustomed to act
(excluding advice given by the person in the proper
performance of functions attaching to the person's
professional capacity or their business relationship
with the directors or the corporation)".

:79 1°29V0IXR YW 299757 VOWNT N°2 I°727 AT HPYO? WwATNIY .195

"This said, a person who otherwise satisfies either of
the requirements of subparas (b)(i) or (b)(ii) of the
definition... is likely as a rule to be acting in an office
(or position) of the corporation for the purposes of the
Act irrespective of whether he or she has been formally
appointed to a position in it (ie the person can be a de
facto officer) or has been engaged as a 'consultant' to
perform the functions in question.

There is no reason in principle to differentiate between
directors and s 9 officers in either of these regards. To do
so would be contrary to the clearly manifest purpose of
the legislation to extend the Act’s duties and liabilities to
persons whose functions and/or capacities within a
corporation extend to those described in subparas (b)(i)
and (b)(ii) of the definition" (Grimaldi v. Chameleon
Mining NL (No 2) [2012] FCAFC 6 at para 72
(Grimaldi 771y :19719)).
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"Whether a person has acted in the position of a director
is a question of substance and not simply of how that
person has been denominated in, or by, the company...
The fact that a person has been designated a 'consultant’
for the performance of functions for a company will not
as of course mean that person cannot be found to be a
director. Whether or not he or she will be a director will
turn on the nature and extent of the functions to be
performed (both in and beyond the consultancy) and
on the constraints imposed therecon. A limited and
specific consultancy is unlikely on its own to be
caught by the s 9 definition. Not so, a general and
unconstrained one which permitted taking an active
part in directing the affairs of the company even if not
necessarily on a full-time basis" (para 68).

Holland, Ibid; PAUL DAVIS & SARAH WORTHINGTON, :03 IX9)
.(PRINCIPLES OF MODERN COMPANY LAW 510-513 (9 edition, 2012)
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"The subpara (b)(i) requirement that a person makes,
or participates in making, decisions that affect the
whole, or a substantial part, of the business of the
corporation, does not mean that that person does so as
one “in ultimate control” or that the decision makers are
not subject to the direction and control of the board"

(Grimaldi, Id; at 73).

:wnnaI

"That a company has an active director or directors
apart from the alleged de facto director, or has a
properly constituted and apparently “functioning” board
(whatever that might mean in a given setting), does not
preclude a finding that the person in question was a
director... That person’s activities may, for example,
have simply been accepted as of course or acquiesced in
by the de jure director(s) whatever their formal powers
may have been to disavow them. Or they may be acting
together “on an equal footing'"... in directing the affairs
of the company" (Ibid; at 74).

D3 IRM
"The case of joint decision making would be more

accurately described as 'making decisions (either alone
or with others)' than as one person 'participating in
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making decisions'. Rather, as the Court of Appeal
rightly held, the idea of 'participation’ directs attention
to the role that a person has in the ultimate act of
making a decision, even if that final act is undertaken
by some other person or persons. The notion of
participation in making decisions presents a question
of fact and degree in which the significance to be
given to the role played by the person in question must
be assessed" (Shafron, Id; at 26).
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"Control, like power, with which it is almost
synonymous, is an ambiguous concept and the
ambiguities assume greatest significance in the case of
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listed public companies. A principal ambiguity is
between power in the sense of the probability that one
will be in a position to carry out one's will despite
resistance, regardless of the basis on which this
probability rests, and what has been called imperative
control or authority, which is the probability that a
command with a specific content will be obeyed by a
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"Every person who, by or through stock ownership,
agency, or otherwise, or who, pursuant to or in
connection with an agreement or understanding with
one or more other persons by or through stock
ownership, agency, or otherwise, controls any person
liable under section 77k or 77(1) of this title, shall
also be liable jointly and severally with and to the
same extent as such controlled person to any person to
whom such controlled person is liable, unless the
controlling person had no knowledge of or reasonable
grounds to believe in the existence of the facts by
reason of which the liability of the controlled person is
15 U.S.C § 770(a) (2006 & Supp. V) alleged to exist".

(PP 1IPR NIWAIAN) ((2011)

"Every person who, directly or indirectly, controls
any person liable under any provision of this chapter
or of any rule or regulation thereunder shall also be
liable jointly and severally with and to the same extent
as such controlled person to any person to whom such
controlled person is liable...unless the controlling
person acted in good faith and did not directly or
indirectly induce the act or acts constituting the
MwiTan) (Id. §78t(a)) violation or cause of action"
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Hollinger v. Titan Capital Corp., 914 F.2d 1564, 1580 n.4 (9t Circuit 1990); ) WX
Michael Bednarz, "Let's Be Frank: The Future Direction of Controlling Person
; (Bednarz :17119) Liability Remains Uncertain", 46 Suffolk U.L.Rev. 551, 555 (2013)
Laura Greco, "The Buck Stops Where?: Defining Controlling Person ;Carson, 274

.((Greco :19719) Liability", 73 S. Cal. L. Rev. 169, 172 (1999)
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VYWY NIORIV T NINTAAY 27 1107 37w ,SEC-7 AYVIXAW 777332 PR vdwni
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"The term 'control' (including the terms 'controlling',
'controlled by' and 'under common control with')
means the possession, direct or indirect, of the
power to direct or cause the direction of the
management and policies of a person, whether
through the ownership of voting securities, by contract
17 C.F.R 230.450 (1999); 17 C.F.R ) or otherwise"
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1935 PN 1DIRA (MR 1PN VYW IXT WK NIPOY BY0M° NIDIYNI ,00N0MI
0°3I015 ,N1PNNBWMY NPWOR 00N NIDIYMa I9DRI L,NMIvaws nIpv IR poo
In re MTC Elec. Techs. Shareholders Litig., ) 70°%W 2w nny>ap 1182 0»nivnwn

.(Carson, 286-287 ;898 F. Supp. 974, 984 (E.D N.Y 1995))
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W LBWMT 7PN PNIINA ,TARNT MPYD DY nyDWaY *wYni 137 ,(De facto)
YRPYINKRT 0°IN2I7 N°2 NIV NINY .(Carson, 275-276) (Actual Control) 37 022w
L. Loss & J. ) D*1IMR7 0212197 *1w2 Av°2wa DR 7193% w° 95 an°n a1 hiva

(79 'ny2 ,0171 ; Seligman, Fundementals of Securities Regulation, 1707 (1989)
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Lanza v. Drexel & Co., )(Culpable Participation) 77°2v2a nwv own Hya Sw D°2°VpPX
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WP YRORIVIDA WIN M NADINA TNI¥ KDY 29D 1DIXI 772A7 *pova NIANIYMm
;Metge V. Baehler, 762 F.2d 621 (8" Circuit 1985) (Potential Control Test) *5°¥D07
7IRYY XPIIT AN N 0OV AT PP2IYA VOWMT °NA °D ,717°¥1 .(Greco, 176-185
TNTINYA 2WNNAA PINNAY 715X 3T 701 LAVLWR C9Ya oy mnnna anInKRn
the Dodd-) ”P31D-T17”7 QWA AYITA AMIIDIT NP°pPR 1511 ,SEC-71 YW A7 NRnN7
112°1M011 AWR ,(Frank Wall Street Reform and Consumer Protection Act, July 2010
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MY ,P12-IT17R) VIR DR VIR IR 1909779 ,59ID7 DR IX°%IA7 ,n191vDY 01ab
YDWR Y°yoa% APy IR W’ 0135 v PW 1°7an Federal Securities Code-i1 .(28
,0°IMR OY IR 729 ,°Y207 0IRT NIPIWD DY IR AN1TIN IR 79207 91701 DY nobw
Federal Securities Code, §29.202 ) DINXR 777 552 IX 1IYa¥T 71D ,0007 NIVEAXI
n°2 1°Pan (AR PIN? Wwpa) 0°°10m °Iva ((American Law Institute, 1980)
7977 2N ANAR ANIKRA 0D Yapd ,7nubw avdwa” 1°a% 7nuihw” 102 vdwni
Pacific Gas & Elec. Co. v. ) 1Y 12101 AYDW N7 RK¥NI WX ,AYDWS 2w 1INy
W 1°°1¥5 RIDX 0DNI 7YX 23w 72 973737 (SEC, 127 F.2d 378 (9 Circuit 1942
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"The term "control" means the power to direct or
cause the direction of the management or policies of
a person whether through ownership of securities, by



93

contract or otherwise. A person shall be presumed to
control another person if such person, directly or
indirectly,

(i) has the right to vote 25 percent or more of the
voting securities,

(i1) is entitled to receive 25 percent or more of the net
profits, or

(iii) is a director, general partner or principal
executive (or person occupying a similar status or
performing similar functions) of the other person.

Any person who does not so own voting securities,
participate in profits or function as a director, general
partner or principal executive of another person shall
be presumed not to control such other person. Any
presumption may be rebutted by evidence, but shall
continue until a determination to the contrary has been
made by the Exchange." (NYSE, Rule 2,
http://rules.nyse.com/NYSETools/PlatformViewer.asp
?selectednode=chp%S5F1%5F2%5F1%5F3 &manual=%
2Fnyse%?2Frules%2Fnyse%2Drules%2F)
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§1(1) "person steals who, without the consent of the
owner, fraudulently and without a claim of right made
in good faith, takes and carries away anything capable
of being stolen with intent, at the time of such taking,
permanently to deprive the owner thereof:

Provided that a person may be guilty of stealing any
such thing notwithstanding that he has lawful
possession thereof, if, being a bailee or part owner
thereof, he fraudulently converts the same to his own
use or the use of any person other than the owner".

Theft Act, 1968 — WIN PIN2 JW 7 *23IRT 722137 PIN 427 1968 Nwa  .312
YONRT PRINNT 1Y TINY ATHY LIRWD P2 L(UTNN T22IRA 120 PIn 2 12a9)
19IR2 ,NAXR N°2°9D NI30M? WIS T30 NINWI NI°AVI 21207 NINRD YW 770nn
30 95 DX P1anY 300 AmIDaw L7ana 77I%2 970 AWINa 7920130 D7vavw
72°137 NITAT PIWD 1Y .NITAHT 722337 D172V DX 03 77 99537 ,72°137 117vay

10775 03 "23IKR7 PINA

§1(1) "A person is guilty of theft if he dishonestly
appropriates property belonging to another with the
intention of permanently depriving the other of it; and
'thief' and 'steal' shall be construed accordingly".
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npp1? O3 onnl qwnna .(dishonestly) 7IWI-"R” PW T10°2 (fraudulently)
XY A1M17 777A0W 037 ,50112 71w W 935 ,1117019% 19R 0O CIW P2V I8
WX — °PMR7T 2907 1772 7°1°297 NIAAY FIYNA N7372 IR WU PN YD1
Criminal Law Revision) ©2MIM7 72192 1%3pna 72°333 I 13p°n% 7°nIxona
Committee, House of Commons, Eighth Report: Theft and Related Offences, Cmnd
n2%wH 711157 W TI0°7 DR T30 9AIRT pRpINnT 11917 R¥N — (2977 (1966)
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§6(1) "A person appropriating property belonging to
another without meaning the other permanently to lose
the thing itself is nevertheless to be regarded as having
the intention of permanently depriving the other of it if
his intention is to treat the thing as his own to dispose of
regardless of the other's rights ; and a borrowing or
lending of it may amount to so treating it if, but only
if, the borrowing or lending is for a period and in
circumstances making it equivalent to an outright taking
or disposal.

(2) Without prejudice to the generality of subsection
(1) above, where a person, having possession or control
(lawfully or not) of property belonging to another, parts
with the property under a condition as to its return
which he may not be able to perform, this (if done for
purposes of his own and without the other's authority)
amounts to treating the property as his own to dispose of
regardless of the other's rights".

IR Theft Act, 1968-1 Np°pn? YpI71 N°23IRA 72°137 N7I°2ya 12AW NIINNY)
George Fletcher, The Metamorphosis of Larceny, 89 HARV. L. REV. 469, :%wn%
470-472 (1976); DAVID ORMEROD, SMITH AND HOGAN'S CRIMINAL LAW
778 (13th ed. 2011); DAVID ORMEROD & DAVID WILLIAMS, SMITH'S LAW
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§6(2) Without prejudice to the generality of subsection
(1) above, where a person, having possession or
control (lawfully or not) of property belonging to
another, parts with the property under a condition as to
its return which he may not be able to perform, this (if
done for purposes of his own and without the other's
authority) amounts to treating the property as his own
to dispose of regardless of the other's rights".
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"But what if D does intend to redeem? The answer
now is that if he knows that he may not be able to do so,
he is guilty of theft. The subsection does not seem to
allow any distinction to be drawn between the case
where D knows that the chances of his being able to
redeem are slight and the case where he believes the
chances are high; in either case, the condition is one
which he knows he may not be able to perform"
(SMITH AND HOGAN'S, 837).
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"This subsection makes clear that where D intends to

part with the property and cannot be sure of its return,
her intention amounts to an intention to
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permanently deprive... even if she hopes to be
successful and give the property back"(JOHN CHILD
& DAVID ORMEROD, SMITH AND HOGAN'S
ESSENTIALS OF CRIMINAL LAW 347 (Oxford
University Press, 2015)).
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"It seems however that the sub-section operates as a
form of strict liability. Once a person parts with the
possession of property in circumstances where there is no
automatic right to regain possession, he or she is deemed
to have had an intention to permanently deprive" (Steel,
Permanent Borrowing and lending, 22).

193 Steel 19%¥1 ,%°¥% N13137 AN AW A% 721305 ,JWnIAY

"It is suggested that such belief is the very argument
made by the hopeful pledger that the section designed
to overcome. Even though the pledger may believe
that he or she is able to perform the condition, there
remains a chance that he or she may not be able to do
so. The mere fact that he or she has exposed the owner's
property to this risk is the basis for the liability. Section
6(2), thus, deems any dealing with property where a
person loses complete control over it without authority to
do so from the owner to be an act that is so
intentionally or recklessly in disregard of the owner's
right that it should be automatically seen as an intent to
deprive... There is no scope for a finder of fact to
assess the length or risk of the pawning activity. All
instances are deemed to evidence an intention to
permanently deprive" (Ibid, 22-23).
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"The breadth of the elements of theft means that it is
very easy for a prosecution to establish appropriation
and an intention to permanently deprive. Thus, in
practical terms, a determination of whether a person’s
actions constitute an act of theft depends largely on
whether the person is seen as dishonest. Dishonesty has
thus become the key inculpating element of theft. Indeed,
the situation is so extreme that the Law Commission
of England and Wales has noted: ‘When a person
selects a newspaper to buy at a newsagent’s, he or she
has committed all the elements of theft save for
dishonesty.” In this sense, the Commission commented,
dishonesty ‘does all the work™ (Steel, Taking
Possession, 1036).
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"In drafting the 1968 Act the CLRC used 'Dishonesty’
rather than 'Fraudulently', not because the meaning
was any different but because they thought it to be
more easily understood" [SMITH AND HOGAN'S,
8217].

Alex Steel, The Meanings of Dishonesty in Theft, 38 CLWR 103, 112 :D3 IX9)
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§2(1) "A person's appropriation of property belonging
to another is not to be regarded as dishonest -

(a) if he appropriates the property in the belief that he
has in law the right to deprive the other of it, on behalf
of himself or of a third person; or

(b) if he appropriates the property in the belief that he
would have the other's consent if the other knew of the
appropriation and the circumstances of it; or

(c) (except where the property came to him as trustee
or personal representative) if he appropriates the
property in the belief that the person to whom the
property belongs cannot be discovered by taking
reasonable steps.

(2) A person's appropriation of property belonging to
another may be dishonest notwithstanding that he is
willing to pay for the property".
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"Publicity is all that is necessary. Show up the
roguery and it is harmless." (see at R. L. Knauss, "A
Reappraisal of the Role of Disclosure", 62 Mich. L.R
607, 611(1964).
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"Publicity is justly commended as a remedy for social
and industrial diseases. Sunlight is said to be the best
disinfectant; electric light the most efficient
policeman" (L.D Brandeis, Other People's Money and
How the Bankers Use It, 92 (1914).
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