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the coconspirator hearsay ” IX “the common enterprise exception” 1131017
Criminal Justice Act 2003, s. 118(1)(7) "Any rule of law under :3IX7) ”rule
which in criminal proceedings a statement made by a party to a common
enterprise is admissible against another party to the enterprise as evidence
of any matter stated."; Federal Rules of Evidence 801(d)(2)(E) "(d)
Statements That Are Not Hearsay. A statement that meets the following
conditions is not hearsay: (...) (2) An Opposing Party’s Statement. The
statement is offered against an opposing party and: (...) (E) was made by the
party’s coconspirator during and in furtherance of the conspiracy.; PHIPSON
ON EVIDENCE, Hodge M. Malek, ed, 1005-1010 (17t edn.2010); 5 JACK B.
WEINSTEIN & MARGARET A. BERGER, WEINSTEIN'S FEDERAL EVIDENCE, Joseph
M. McLaughlin, ed. 801-74 (2" edn. 2002); Ben Trachtenberg, Confronting

Coventurers: Coconspirator Hearsay, Sir Walter Raleigh, and the Sixth
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Amendment Confrontation Clause 64 FLA. L. REV. 1669 (2012); Daniel R.
Rizzolo, Testing the Reliability of Coconspirators' Statements Admitted under
Federal Rule of Evidence 801(d)(2)(E), 30 ViLL. L. REv. 1565, (1985);
Norman M. Garland and Donald E. Snow, Co-Conspirators Exception to the
Hearsay Rule 63 J. CRIM. L. CRIMINOLOGY & POLICE Scl. 1 (1972); Joseph H.
Levie, Hearsay and Conspiracy: A Reexamination of the Co-Conspirators’

: INRNT2 127%) Exception to the Hearsay Rule, 52 MICH. L. REV. 1159 (1954)

.((Phipson, Weinstein, Trachtenberg, Rizzolo, Garland and Snow, and Levie

7°°X75 YapnnY 79130 AYHw NITY L,0°KIN AwIbWw 0pnna LT 990 b Yy
12 ,9wp W 1R nNIA (1 :°2°90 wpY 0°dNIWY 0R°2 715N NINHR DY 77°YNn
existence of a conspiracy in which ) 0>IWIp 1°7 QWXIT 03 3INRT YWD D2
WRWIT D1ART (2 ;(both the declarant and the defendant were members
QWY WHWIT NIRRT (3 ;(during the course of the conspiracy) Twpn 72nna
nmI LRI ORINY o2 L(in furtherance of the conspiracy) Wpa YW MR
7199 DWITI 77Ip2 ARWY ARIWN 7INWR WP 2w I91p 1°°18Y DwITIR AnIn
VOWMNI *NA2I ,”NIP20 NIPRI” NIWITI APPIVOIRD L7D1INAN0AN IRR” QW
IX7) 79°30 pPDOY 72Yn” 1A% “ITIRDY NPRI” NNT P2 AV AWUITRN 2779X2
ay .(10-8 'Yy ,Garland and Snow ;1579-1575 'y ,Rizzolo ;1007 'n¥y ,Phipson
%Y 7mN07% 7 XY PIWRIT PRINT NOIWH DX 12¥Y? NIn DY ,XNHY 29157 X2PIX ,NKT
NIPRI NIWITI KPR LP2p% 2OWpan ANIR TINKT DR VIHAWAY WP 2w INIIHR
-1586 'ny ,Rizzolo ;801-92 'ny Weinstein) TWpi 2w 1M1 ¥ NITYNT NIRNYY
(1584

United States v. 71171 ,1131°°1¥2 N172IV7 QY 79° 77I¥2 NAW»NNT A937

71°00 Yva 1I% I8YI3 ,79pn INIR2 .Gooding, 25 U.S. 12 Wheat. 460 (1827)
TWMW APDOAW YT RY 9D (YL 71°DO7 Y¥A .OKPUIDR 0°72¥a IN0Y AWRIWW
19 ,0DWNI N°2% PINN 22107 27 YW NIIHR 0 YV LN 12 ywIIn LAt T80
n1%°ap NYRW .0°73¥a 7I00% IWp2 dwWRIT W INIBANWR Y TINYY [vn 1N
N°32 An%Y ,0WRIT I3 AVIAWE DN NI1TY 7733 1A L2100 29 W N1Inxa

111997 VEWNT

"The first question that arises is upon the division
of opinions whether, under the circumstances of
the case, the testimony of Captain Coit to the
facts stated in the record was admissible. That
testimony was to the following effect: that he,
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Captain Coit, was at St. Thomas while the
General Winder was at that island in September,
1824, and was frequently on board the vessel at
that time; that Captain Hill, the master of the
vessel, then and there proposed to the witness to
engage on board the General Winder as mate for
the voyage then in progress, and described the
same to be a voyage to the coast of Africa for
slaves and thence back to Trinidad de Cuba; that
he offered to the witness seventy dollars per
month and five dollars per head for every prime
slave which should be brought to Cuba; that on
the witness' inquiring who would see the crew
paid in the event of a disaster attending the
voyage, Captain Hill replied, "Uncle John,"
meaning (as the witness understood) John
Gooding, the defendant" .(468 'ny ,ow)

> M°3IA% NI HY IRAITW NIVPWOT DIPKIT DR PO LOWNT NYAW INKRY
797,97 N7y ap% wew vap1,0°7aya 1m0y Y23 27 oy Wwp Wwp 71°007 Pva
ooon>n Yy APnn (agent) 19107/MI%WA NIIVPIT NIWENRI LAYIHY NITY 010

0P 773

"It is to be observed that as preliminary to the
admission of this testimony, evidence had been
offered to prove that Gooding was owner of the
vessel, that he lived at Baltimore, where she was
fitted out, and that he appointed Hill master and
gave him authority to make the fitments for the
voyage and paid the bills therefor; that certain
equipments were put on board peculiarly adapted
for the slave trade, and that Gooding had made
declarations that the vessel had been engaged in
the slave trade and had made him a good voyage.
The foundation of the authority of the master, the
nature of the fitments, and the object and
accomplishment of the voyage being thus laid, the
testimony of Captain Coit was offered as
confirmatory of the proof, and properly admissible
against the defendant. (...) In general, the rules of
evidence in criminal and civil cases are the same.
Whatever the agent does within the scope of his
authority binds his principal and is deemed his
act. It must indeed be shown that the agent has
the authority and that the act is within its scope,
but these being conceded or proved either by the
course of business or by express authorization,
the same conclusion arises in point of law in both
cases" .(469-468 'y ,0QW)
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"Such declarations are admitted upon no doctrine
of the law of evidence but of the substantive law
of crime. When men enter into an agreement for
an unlawful end, they become ad hoc agents for
one another, and have made 'a partnership in
crime." What one does pursuant to their common
purpose, all do, and as declarations maybe such
acts, they are competent against all." (Van Riper
v. United States, (2d Cir. 1926) 13 F. (2d) 961,
967.)
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Criminal Justice Act -9 (a)6(1)118 7°¥0) nI1%W NINX 2w 370 XIAW ,N19°3pn
YHRITDI NIPKRIT 2253 0PI 7°voY Advisory Committee-71 NIV ,79X1 .2003
the agency theory of conspiracy is at best a fiction 7 *> n¥y21p N*727-NI1¥IX SW
and ought not to serve as a basis for admissibility beyond that already

.”established
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