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"A criminal conviction represents the moral judgment
and condemnation by society, requiring the highest
standard of proof. Such pronouncement should be made
only if the accused is given every opportunity to refute
the accusations. Since an incompetent is not capable of
making a good refutation of the charges, such judgment
should not be made." [1Ip12 13°R MWATIN]
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"Under California law, the allocation of the burden of
proof to the defendant will affect competency
determinations only in a narrow class of cases where
the evidence is in equipoise; that is, where the evidence
that a defendant is competent is just as strong as the
evidence that he is incompetent".
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"Our cases recognize that defendant has a constitutional
right 'not to be tried while legally incompetent', and that
a State's 'failure to observe procedures adequate to
protect a defendant's right not to be tried or convicted
while incompetent to stand trial deprives him of his due
process right to a fair trial'... Once a State provides a
defendant access to procedures for making a
competency evaluation, however, we perceive no basis
for holding that due process further requires the
State to assume the burden of vindicating the
defendant's constitutional right by persuading the
trier of fact that the defendant is competent to stand
trial" (Medina, 449;.1.°> ,1D0I7 JWAIIN).
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Oklahoma's practice of requiring the defendant to prove
incompetence by clear and convincing evidence
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imposes a significant risk of an erroneous
determination that the defendant is competent. In
Medina we found no comparable risk because the
presumption would affect only the narrow class of cases
in which the evidence on either side was equally
balanced... Unlike the presumption at issue in Medina,
however, Oklahoma's clear and convincing evidence
standard affects a class of cases in which the
defendant has already demonstrated that he is more
likely than not incompetent...

While the difficulty of ascertaining where the truth lies
may make it appropriate to place the burden of proof on
the proponent of an issue, it does not justify the
additional onus of an especially high standard of proof™
(Cooper, 512-513).
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“A common instance is where a statute creates an
offence and then provides that liability is not incurred
where some condition is satisfied (for example, where
D acts with reasonable excuse). The general rule is
that where the matter of exculpation is indeed
separate from the offence, the onus is on [defendant]
to establish it (the standard of proof being the civil
one). Conversely, where the qualifying element is
indeed to be regarded as being but an element of the
offence itself (part of its definition), the onus is on
the prosecution to prove it, along with the other
elements of the offence, beyond reasonable doubt”
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(P. GILLIES, CRIMINAL LAW 207 (Sydney, 3™ ed.,
1993;.1.7 ,71D0I7 NWATAN).
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