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”(a) Any claim based upon an act or omission of
an employee of the Government, exercising due
care, in the execution of a statute or regulation,
whether or not such statute or regulation be
valid, or based upon the exercise or performance
or the failure to exercise or perform a
discretionary function or duty on the part of a
federal agency or an employee of the
Government, whether or not the discretion
involved be abused” (28 U.S.C. § 2680; nwiInn
.Y —3DDI7).
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"The focus of the inquiry is not on the agent's
subjective intent in exercising the discretion
conferred by statute or regulation, but on the
nature of the actions taken and on whether they



16

are susceptible to policy analysis” (325 'ny2,0W).
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”"The discretionary function exception applies so
long as the challenged decision is one to which a
policy analysis could applyl...] Gaubert and our
case law require wus to conclude that
nondisclosure resulted from a policy judgment,
whether or not the judgment was negligently
made or not made at all” nNIWiI17 (51034 'Hy2 ,QW
.Y —3DDIN).
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