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“It would not necessarily follow that a State must prove
beyond a reasonable doubt every fact, the existence or
nonexistence of which it is willing to recognize as an
exculpatory or mitigating circumstance affecting the
degree of culpability or the severity of the punishment.
Here, in revising its criminal code, New York provided
[an] affirmative defense . . . but it was willing to do so
only if the facts making out the defense were
established by the defendant with sufficient certainty.
The State was itself unwilling to undertake to establish
the absence of those facts beyond a reasonable doubt,
perhaps fearing that proof would be too difficult and that
too many persons deserving treatment as [criminals]
would escape that punishment if the evidence need
merely raise a reasonable doubt about the defendant’s
emotional state. . . . The Due Process Clause, as we
see it, does not put New York to the choice of
abandoning those defenses or undertaking to disprove
their existence in order to convict of a crime which
otherwise is within its constitutional powers to sanction
by substantial punishment.”

John Jeffries, Jr. & Paul Stephan lll, “Defenses, Presumptions, and Burden of :my ixn

X7 LIT nTay nzann avT? (Proof in the Criminal Law”, 88 Yale Law Journal 1325 (1979)
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:Peter Gillies, Criminal Law (3rcl ed., 1993) 207 nnix ™0 731 .nrrnanonn

“Statue can ... disturb the common law principle that (in
general) the burden of proof is upon the prosecution to
negative D’s defence beyond reasonable doubt, once D
has adduced (or can point to) evidence justifying
leaving it with the tribunal of fact. A common instance is
where a statute creates an offence and then provides
that liability is not incurred where some condition is
satisfied (for example, where D acts with reasonable
excuse). The general rule is that where the matter of
exculpation is indeed separate from the offence, the
onus is on D to establish it (the standard of proof
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being the civil one). Conversely, where the qualifying
element is indeed to be regarded as being but an
element of the offence itself (part of its definition), the
onus is on the prosecution to prove it, along with the
other elements of the offence, beyond reasonable
doubt” (emphasis added).
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“Actions not prohibited by ss. 1,2
(1) Sections 1 and 2 do not prohibit an individual by
reason of his having any information from —

(a) doing any particular thing otherwise than with a
view to the making of profit or the avoidance of a
loss (whether for himself or another person) by the
use of that information;”

:Gowers, Principles of Modern Company Law, (5" ed., 1992) 635 it n1an % nxi

“Although the onus of establishing the defence is on the
accused it is not as easily established as one might
suppose. On the wording of section 3(1)(a) it should not
suffice for the accused to establish that he had a motive
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additional to that of enabling someone to make a profit

or avoid a loss; he should have to establish that the

motive could be achieved only by acting when his

information was still unpublished and that he could not

wait until after the information had been published (or

had ceased to be price-sensitive) which it normally

would be within a short time.”
X'2N7 DI9N-Y'R NN 71D 0N LK L(4)(X)T52 9'wo NXIIN 7Y nwN' NY L INIpna DA AWIN NN NNINR
X7 yTRn YW a7 Ty Pnnnt a0 DX LIN GNROYN DX INIYY DTIR 1127 D190-YTN 1719

qQR-7V DN ;WD 7 1Y 7Y Yo TIY X7 VTN TY PN 0t 700 DX LIR ;70N 0NAT 1700

.N12NN '913 DX I'7Y WINDY7 1'7Y Nt ,Nj70'Yin NIX DI9N-Y'N NWY NINT ‘D

I'T2 TN 0129-w'R (NNNN7 2"NMY X71) N1ann 7w ANIPNY? nnalm X ,n'e'? yidn

N2' N72"Y ANR7Y VTR ,009-Y TN IFTY7 N2 WIN'AN-NIDT? NN DI DTIRE L YIN-NPIR-NIPYOIN
721 ,090-YT'NY DIOY'D NI 'R WINMN NIDT? [NNX DI TY .DY9IRD XY 1WN-1M 7 1D Dy
MYPON L|NNKN DI NIFYOINN NIX DI9N-W'R wnn' X7 OX VTN INIR D097 NIDT |'R DI9N-W'N
IXN .D9N-W'R 7V 179 Nian n'wn K7W IR LJIV0T7 WIon 1 LI7R NIQ01A LI'N-K7I-1'I NINYDINRD
n'wm "nonn Mt W nnM ging 6 'on Ip'ma [IFTR W7 Ao 9RpTR' NO1dN-1AN NAT T
,0W 7% NP NwIvd 212172 0DIWN NATA KX nvon nnarT 105 ,20.10.80 nira nn'nw nonn

JwTn-nin? 19 npo'oa

N7un XINY D10 NDINT DUX1 72V 70mn 7010 99 12'0 7Y ONKR Dipna nTay GNnR 12T .64
IX - INI'P2 1120 790 N'Y' 7w 7011 X K71 NIFNANONN-|TRN 7W 7012 DT NN 112'2Y D AKX NIPT?
7In7 (a)(1)3 qwoaw IT N1an D ,"71IND VOYNI X 7091 D .N*Y'"79 NIMNX? "avo" v - mi'p '\
I NI'NANONN-|TRA 7¢ NN3IN NT'A2 NMNITIO! NNJINA DWXIN NIX NAMNA - NINNKRD NIRAND - 72180

R. v. Cross (1990) 91 Cr. App. R. 115_120; Brenda Hannigan, Insider Dealing
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.Maxwell, 15th. ed. 1995) 460

.NoN? Dnnni

n7w-122y'71



41

J2TT2 RIN 'ROT DT DyOun D1 LMY 7N ping (4)(X)T52 qoa nyipgn niann ' LIo iR .65
7?72 T¥'D .NINKR AN INVA DI L,NIMNN NN - TOON YN I - NN NIWY7 7790 10N X7 1myo?
yi¥a'71 ,(.1.n.2 NIMPNn NI IXP-01 NNana nu'w w17 nobon 7 12.1.87 nira onn L1MaT?
22177 nwp2d D'PI2N 7R 1D NIN .0'7227 IXP-01 NNAN 7Y NaIng DYImN NNN 2NyY? 17V 0 ndonn
NN 1A% INDOoN K7 D'PIANY K7X INPTNNAY NNANN NN DX TAyw? yY'xn nNivadi Ny
T9N ININN DX ;NIMNN DX 1DNY7 Y781 0t oyoni,pavn 1INk 40 1y 35 7w 1y'wa XX nimawivnn
(7R MOd) [XON .NIMNN W KRITAA R L[ITR'9N W KINA NIDY 72 0T TR TAd171)
"

IN NIN N"wy OWY7 'D19 yTn' 71¥10 K71 IXRZ-01' Npoya DNIYpn 09370 0YMI7'wn 1wyl NiNdNnn

.NANN N NY'N-NINLNIYON KD NN-NIN LToON Nyhn

NIXI) 7RIW' NIR NRT? 07NN DT DYLAL ,'TINAN VOWNN-NI W IMYT 7V n7apn) IT NyL

((7TN-709% 47 'my1) vOWNN-N1 7w NIY7AL 790N N (7RI '021 NNaN

, 020NN DR D'WYRNN LIYAINY DDNONN §'yal NRTY non ...
nDN 7Y DNAIVYA QR 72V NnY poon DX M7 1O DN W
TINT 701 ,0"IN'YI DINKRD D'AYNIN 7W NNDNA NNT'0A N7X NN

JRP-01 NPOY A2 WIYNnY? IWNTIY 0'90dN NN 027 JNIXNN 1Y)
72'9%71 7KW 1001 NNANI RIW NAI0Y WO'W XN N DT 790

nnDN? yann D1 1770 oMyaynn IR %00 NN NIDT? IR
"KW 1001 NNAN T IPTRINY NINANE 7RI 7 NIPYRD DNN

NININY T2 NIA'01 DN 7W NNDA 'R 'MYT? DY ,'TINAN UOYNN-N NYT? 'MYT 9I¥R X7 .66
,DNITA-NPI¥XA 7W YN'N2A D1I9-YT'NY WIN'Y 7'T¥' DUKIY "MW Wi PR 78w nan Tavn?
ANK7 NNWYY AIRPZ-00 NPOWY PW-73-K7 7900 0 DX .N1IXY NP0V MIZN NPIXA NNIRY DYY
Q10 72T7 NN X7 - 7100 "o Y W NyL - IT ML 172 17 28Y T DY D9N-YTNY
1912 NNN NIONY7 7RY' 7Y IMIYV NX O'NIT X .IT2 DI9-YTAY ' 727 0771 W7 Nd9IN AN NAANNI

.71n7 (4)(X)152 9'woa nyiapn n1nann

2in% (9)(x)152 n'oa ayiagn niann 7w namyy




42

NIN NN NDI1L,019-YT'NA YIN'Y ¢ NN Ta10 NN KIN-9X T'nvn 7in? (9)(x)152 9o .67

[INIX

DX ... N'779 NIMNX2 DTR RY' X7 (X)152 nma"
7NN NNR NDIN

yIX17 ppTYn AN avn nionx (9)
".npovn

?0MmKN ."NROWN YIXAT7 NPTYN AN PV NIR'0" 1MATIY LT N1ANYT ID 7R

2P'V .NODN II'TA N0IN K7X PINN NN 77 nv'ein X7 pin? (9)(x)r52 o nxain .68
NN 252 naon-avin 1Y "NpTYR" YW DT avin .apotvn 7w nvixa? "npTyn" Yw nnrpa XN niana

,N7YN7 X7 ,910-0N7-|'kW 0'M ,0'20 0'MY7 onxy oM "X "nETen” Py - vynd - 1Inmd NN
2V 1" NpTN .N7wA XD NTRWYT DNAIWN 771NN DK W91 AT T 72V DINRN .D'TTYY? K71 nonY X7
win'y 7y 9900 110'RN DR 7Y 7017 - "70-N1an"> nnxy narvnn - 1T N2an2 1dM X7 D ppinnn
DTV IT DA D NIPON-7XR 11277107 2N PINN 7W RN WD NIFIMY 12 01217 X IX 019-yTNa

yIx? nminn "npTyn" DIpny ntvy Dnav 0fpn ,0N'TIAY-DN'T ,02NNAY-0ann 0Npnt

[DIT-NXR¥I' N'A'VPMAIN DPT¥N NIXNY N1 DN DN 70 .019-YTN 'IXN yXann 'Tavy nnn? npo'vn

JNNKR X71,7) 71 ;02a00N TINYN ,Nzotyn yixaY

22'7-"75 NNIWYYLLIT N1AD 27U DNWNMIS MINND NIX 2'NNN7 |12 ' 010N 0YTAIA WY q'on

X 0217V ,7IN7 N1 D AN W'D .0NYTY 'NyT 'R .31-28 ,0W ,"7T iy XY ;00IY Dm-1apyy
X ;)W NNMIA IN0MY DRAYO NP ,DINAKR LKIN 1111V .09WNa K71 "NIMTN"1 0'poIV 1Yy NIxnY
2un NNT - 7N2 NIKAE NNDY'ND TN NNAY D WNTIY OWDI LKW 7Y 71790 02'Na IR D01V
qQon P - 'wavn pin%? 198 qwo nnarm "N 27pn? Xan? 71hvn nwyn" n1Myw nnay 119
Y R7N NIR 'R .Y DNIR 11910 N2ANN 7122 IR DA [N 720 21T NIIRA YaR' D ZRinnn N wnTi

.Jaun NNIX 7w DTN



43

X 0N D AT L(9)(X)152 qruoaw n1ann YW NNWNM9 DINN DX YIAPE7 IR TV NRT

[2 NNX 7D .]2102 NINNK NN 1T N1AN 7Y NNIpmY1 01N NI NIfNN NINAND IRYY INYT [NY
9Q'vo NRKIIN 7Y NWN'D NYY7I ;Y 7290 IR AN 7ayn ,"7'9¢ AToN 7 7ayn NNIR 1210 TNNXD NN
NIX NN D1 NNNRD NRANN IR D'99IRN 0777w DNTON DNIX? NNYT DX N1 D X L(9)(x)152

.0"7"7 DTON DNINA YAONW T 2 (9)(X)152 qrwoa nyiazn n1ann NX WiNDl X7y 11Xy

T NINYI7 770 2171 ,019-YyT'N] 7'ThRN 0119-W'R XIN NIN .NNAITA 0YSn IT DA [DNO) .69
17 N7 p2Yon D'7an (D77 WO RINY 'D2) NINAIN MMY? 903 'R 01on-wR? .("Drn7 oran")
,VN-NN™M 0N TR WD LYK R D R DDI-ND N9 D1I9N-WUIR ATYZ 17 1 KT 1N DAl 'RIUR
9Q'Y0o1Y N1ANN DAY IYON .NZ0'YN VIXA7 "NpT¥N" D1I90-WR? .PIwa DNIX 1DIN XD 12 N7xnTI
DA X ;17 TINYN 'wavn 7in7 X'34 o 7w 1w Tn-nan "ix"n n1an Daw Wk ;17 Tmyn (4)(x)152

.YIN'97 NNY¥N ,019-73-7Y ,I1T .17 TINyn "npTen"n naan

TIX 7KUY 17 D' 27 .0%77Mn 2'yn KN PIND D 07 1101 K7 7R 7w 11y uR

.NYWYY NRO'WN "MpTYn™ wnn-1aT A 'R RTIA DT INELR0'Y-175'7)

D"MaT 7¥ D'7'D

I0NI'Y NNV A2 7R IR Y'Y D1 N17TAN 7Y NIIVIY NIR 7273 KIN IR D NN 9107 .70

KW 1001 NNan Tl T IPTAINY NN2NN NN DYDY AWUNI DIY'RN QN0 17

Q12NN NI NN 7RI 1021 1NN 7Y Aanywan

- 1T NN2N NI |7n'%7) n"ya 2Imn 7R '0d1 NNAN NI7Y2 'YW NNaNn NN 0N 7R .71
UIN'y NYIYVN DI9-W'R 7W N1y Ny R D DI7Un 09wn-na yap )2-wi (780w '0d1 nnan

N'Y'R NINNXY - NNV DNIKA Y'YINI DI7wUn VOWN-N2 qQ'oln > 7NOY' NN IV'YIND .DND9-Y TN



44

XY 7Y 'wyna natnoIr nNan ' 10'7nnal ,na 7nan 7RY Nifna LRI 1001 NNan DX DA - MY
NN NN 7Y 1201 YUK NNMAYN A 7KW IR DT TINAN 9wNN-N12 .(7IN7 (2)252 q'wo nx1ind)

2N 1001 NNAN NIK DA ND'T K7L 7RIY NNan T IPTNINY NNaNN

9'01 ,IT NNV DA 7RIY' NIX YV'WINY W' D - DI7WUN 09WNN-N NV7NND - IR NV7NNYN
NINNX NIYO 11197 MWL X7 7RIY' '0D1 NNAN PR .1 NNIXA R'N-9K 781! 1001 NNAN NIX Y'wNl
NID'N DI'TNA 1IX .[N-OX N7Y-D'NNYL DX NNT 7Y 7¢ 1'MRYLY DR 'NTYAL 7RI D725nY 178N

.017WUN VOYN-N NYPI 7RIY! '031 NNAN 7W NNYWIN NIX N1D-7Y

NNaNN 7Y NI NdIn PXTNA nmiv

UiN'y 7 NNy Divvn 05YN-NN] NNURIN (MMY71IY - NNIK D101 [707) PxTNa N2y 72
D'A'N |2 IYXIAY N1DN N7V wnn A - 7in7 252 'voa nNNTANd NNy - 019-YWN T 0119-y TN
N'N OX 1272 'YW 790 NNNN N7V DX N7 DI7wn VOwN-N1 L1987 71oxa -211 1987 oaxna 11
NN 7O 1197 IKAINY DR T A RY ,DI7WN 0OWN-N NYT? NNDAN NYa D19-YTN N7t
" v mirp v pron? N7 1I1L,NNANN 7w 0Y900N DIININ 7V NMT7Iv QYT NNDNRN N7 D Nzona
,12'97 (" TN-7097 74 'ny) "n'amin 7R 11200 yipwnn niontnn v 1wn? 21%ve 1w nirnna minn

.N1'TA NMM7IY DX NIRTY? DI7WN VOWN-N1 V7NN ,019-YTNY? N7V YW ANIWTIN 72V 'R TYNAL

,IMV7NNA MYV DI7WUN VOYWN-N'A D YIAP 'TINAN VOYNAN-NMI LT 709 7V NIV N1 TAN

TIX NDNY NY DT 019-Y TN YIN'y NNYWYI D19-Y TN n'Thn" D viIaph oizn 0'n 171y a7 noa DI
Y',Yapl 'TINNN VOYNN-NA q'0IN 1D ,NRT-DY-TN' .(]*TN-j7097 51 'v) "21.4.87 -7 11.3.87 2 ninn
-521 (4)(X)T52 q'voa niapn NMANN 7w MIrga 790 MIYNN ['971 7Y AN7VnY Nivva NNo
7 DT 709 DK WK LPO0N [N NMYT7IY NIR NIDT? ,NI9NR L,0'7NN 'TINAN VOWNAN-N .2IN7 (9)(N)T

.I'yon X7v Dan ,0ivwn VOYN-N

[IT2 NN .07 NN NIYWANIE WY NI D2 TAN YRR 'TINAN VOYWNN-NI 7w INu7Nn 72y

JTTN-"752 NID-'RA T 111197 1VINY DYV NNY



45

?019-yT'n N'N71IY 'T2 2'an

0VOYNN-N IR D1 .NTAUYIAY-D'NYLN NNM7IY DR NIDT? MK ,0'7NN DI7YN VOWN-N] 73

((74-73 'y1) n'1-poo2

N78 2 MYY NIFTTNN NIYaN 'on' 2 ,7'w7 'Mmaxw 0NaThw qN"
T NNWXI 227 DA DN D112 ,|"T7 192 D TIVA AITN NNDWN AN
NN2NN 7Y DURO'WN N'DIAN] NNINIYA 2 790 71 WRW TV
2¥NI NIXIAYNN 'MINNA ,0W UNNAD Y any T a1 ,1 nnuxan

.0'011'9N

,A'NKR 1ND LIT NNAWXY DA D ,Tai7an yamn 2w'o 2y n'alpm
2V YT R "IN ,NNana 7700 DNATH 2A¥n 7Y nvny KT
TR D, DNY KX .NWR D'011'D QXN D'A0XN D'TO9N
,NT DIY'RA N7 NonImnN Nfavnw Nn 7y ,xnva Iy nyrTa

.wann

NYRANN NPDNN ,0NM9-YT'N YiN'ya DRIYAN DX NN'UXRN] ...
[T YUK YT NI MR7 L[IYRID DIY'RY 01IDY YT INIK?
nn'7x omnnl ,30.6.86 nra no'wiIT I'NY '@ ,NNanNn "To%N]
107 NaVXN UKD ,26.2.87 DI'7 TV ,NIMpYa X AT LIVAN

... N"w 1,964,000

VN7 0N INK IR NNURIN Y ANYTY VIan At vTnw Y noin XY
J'O' Y K7 X ,NIR

DI'M D'7NINN NYVIN NA'WR ,NNMIYUd ,N9NNYUN X7 DR
NNYT N0 IX ,NN'0ITID DR DIYA ,nNdIn X7 DX ,18.9.86
j'on7 N7 X7 D2 N ,YNN2 NN2N2 0'YN 70N 7Y NsVIYn
279¢ 'Y NTNNA MINN 'Y WNONN D LWAIMmn T 7Y jyoan NX
NN 78 1100 vipwnn niontnn v "wnt

,D'70VUN D7IYn ARINMI DNIN'N 12T LNNAYNID 2IY'0 PR
;AN NPT’ 070NN NYYINY NAY'Y ,NM0R ‘T Mgy’ nnirna
X7 ,X0"A 1 T'Rn ,D7INI .NYTN 2V D'7apnn ' omnnm 7 0'RM
7v D'PoY NUN' NNWKIA NIXY7 Wi QWX YAINN 7TYY MyDIY
7w 1T NL 01 70 .0foYn D71Ya NaN NWXY NIMIN 'vnn
M0 K7 N L1779 UOWNI NWATIN DT Y7 NNdIN X7 nyfann
72U DANPTNN 'YW DNRYN TIO WIAAYT TMYKRY Vi LRIDN ,1I9] '

.DIY'NN 2ND2 NIITIN NNDAN YVINY DY D19-Y TN NAYXKIN

nonmn |N'7R NIMANN N 7R oNTMnY X 7 'K Q1w LD WAl
"IT NNWXI 22 ,NMI2'0a NAANN

D700 N¥YYIN NA'WRA NONNWN K7 NM7IW D 1wl NIvY 7757 wona ni7wn 0dwn-n1a D 790 |'N
NIY7a1 .09 7Y Nwpn DR 1907 TINAN VOWNN-NA ,DNK 07NN IYvwal ,18.9.86 i antnw

("Tn-j7097 50 'nya)



46

MmN DY r 7y D NP VO5YN N 7Y Imapon N7 N'R1 X7
NI2N 7Y NIV T2 DNAN DN 7INA DMYKIN 7D 'T7 yany
INI0YTN NN ‘DN N NM72Y Y Nny'tTY? DA van iR
"N ,0M9 VTN WIN'W) DT YNy TN Uiyl Iyening
N2 NYTY NIPoNnn DNIX NX AT YyT'AN 2'0n7 n'73' X7 n'72vy

.DMINKRD [NV NN 1'oN ,VoWNnin

N'MNOYN N2WwN2 n7VU9 N'MY7IY DA ,DNXN D'MWNIN IND MK
,MYUNID TNV |IY2 ,RNP7 UOYN N 7Y IMy2ap '© 7w ,naw N7
TN' 17VU9 NDWN NNIXA DINKRD 721 ,1'9 7V 17W) DN DTN

.n'v
N'Y' NNIX INX7 ,NP'TNNY 112 NNAN NIMA DX DoN N7y
TOONN Y'Y 07107 7NN TWKD ,26.2.87 nira 0'nann nxvin v
¢ nNDna N9 NAhwn ANl | nnan v 7mn
D'978N 1TOI 1A' NTAIZAN NUSIYN NNXI [N DINKD D'WNIN

APy D'IATATO |2

NI'0IAN NIA'YR N9SNNYWNT,NNANN 7w 070NN NXYVINA NNaN AN NM71v 07X 0277 0'DoNn X
NITY 2¥NN N MIY 'Y QXN 002NN 7¢ NaXn 7V NNRN-NIMN N9WN1 [N 070NN NXvin v
:118.9.86 DI na'w N Lrwn o it

2w 1090 Nniv? n"w 400,000 -> 7w 109N XN 109N NN N"IT"

NN 0'NNIN X 0X .85 -2 n7apnn mawn 'xna n"w 6,250,000 ->

MIYXIN N'¥NN2 NN TOONN 'V D RXI' NNTIR MY 7w DRIMIN

1,000,000 -> 109NN N'N NWN N'XNNA 17'RE DRTIRN MWD Y

.n"vy

".nin nxY 1986 qi107 oximnn TRNN D Diizn ?"mn

,11"nT ,1.10.86 DI'a |TRNN DIOY'® DY NIANN VT'W NX LXI9N ,NMY7IYW NV T IT NA'W NNXIY DNATN

("nuEn 9"mn") mwn 9107 0NN N'TNN W' ,0N2 NRWI NNANNY DTO9NN OR-7V D

D'YII5N DT NN - P70 1'!M71IW 0701 N2 Na'w' - 26.2.87 DI'n 0'70100 NXYVIN N2'WA

na'vn I7I|7IUI"I!~) 1278 N2IT 721 .0"M20XNN N'TOON 2v1 nann v nYypn 'sodn naxn v

NN NAXINN XOI'VN D 10N [TRAN '9'Yo7 on*nn aith .n . 1"
.$1,200,000 ix n"w 1,900,000 -> 7w 109N
. X'mn p1aw nx? $500,000 -2 (o' TN INDWNY

NTN N'NIYAYA NIXA 71T KN AXINY To9NNY X1 7xw h.n 4
?vN9NN Yan nnn .0'™m' 150N 197 TV NIT I'hyY

JIDY Q'Y QTN NI 7ITA DINX XKIN TODNN DPDOY 1A' AITN.N

N90IN NWATNN) ".N727NIY N'OI0N NRXINN IT X ,NATINA NTAIY
' ]
('n'n-



47

- 0'7NINN NXYIN N2AN 7Y DNYTIRE ID9'YY NNN 07172 0FTO9NNI ITAN] NI'9'YN (0'WII9NI 0NN 0DNAT
1987 niw7? 79x1 0OXN D'YTINA - NNANN NI 7W NNDAN NY7 D ,|XdN YT .NIvARIY - N1y 0nal
17 YT 19'R QUKL YT KT 12%NY NN2NN 2¥n 7Y VTN X7 002NN 7Y 01I9-yT N'7Y T N -

.N1N2NN NI 1NN 'NIYAYA '1'Y DNA7 *TD ,VT'Na 1A N

,O7INI ;DI7WUN VOWN-N 7Y I'RXN'NA 2NYN' D VOYNN-NTT 17 XY NN K7W ,NMY7IY ML .74
-INXN' DN'D 7V 19NWn 'TINNN VOWNN-N 7TY ,DI7WUN UOWUN-NRA 1'VN NI'KY M7VN] D 17 XYmwn

RiVatraldappmiiy

0VIN'VI0 "IP'YN NN NNANN 7Y 070NN NYYINA ANN2N D NI 1M7IY n9oin
NNI'N2 D ,NMY7IY DIV TIY .NN2NN 7w 071017 yann Quiv o'y YT NNY'TY KaINY X711 ,nnswnl
ynoul X7 ,0M20xN 0FT09N 7Y NHT [N2 0'70INN NXVIN N2 NND1 OX DAL L,O"IXE'™M DNIYD DY)

S277 nwpMI T DO .N0NMY YT N

DTN DX NN IR YT 75 1N X710 702 0 D'70MN NXVIN NIA'YR 10Ny NFn

INN1 D'NIN NNN D1 L,ANTANI D'NINY 2'9'¥N D 20N [an D 7'NNn 75 .Nmv7ivw Navovd ,"D'011'9"1 IX
T2 'Y YTNY? NVYIA N0 L|AInd LTy AT YT .0'D7IN1 D'N20VXA D' NIYNYN DFT09N NNann 7y
NYUT NNIVOD-K7W D TINAN UDWNN-N NIFON LXI9OX "7V N7aIpn .0'NIN 7w N'TNN 7V 1N
,TINAN VOWNN-N 170 N2 TN DA 72V D721 D IR TIY 9'0IX .0MNA0YAN D'TO9NN 7V N7y
,NYYNYT ,;n7U9 NNOWNN D ,NNOYNN-11 T2 NNDNA 7101 NTIELNY'702 NITAvn Ndonn 7'0n N'eYI
70N 0NN TNXR '2W Y7 2 1'ThN NNYWNN-12 MN'Y VTN DR Thn Nviv DI, NNK INXINN nT'ND
NIITA ,DI7WN VOYN-NN] VOIX-DIN NUSIYN 7w NDIT DA AN IT PR .NNANA IMIPTARA NXpP'N
76-75 'mya) 1'9IR-DIN NUSIYN NIAKR )1 .2IN7 (X)T52 o NIKIINT NNXY NdNOY N1ann NIyva
(N1 T-709%

Vi 9 TN NRT 1WA NN0 N'RND NI IT N2an navo”

1 D'9PNWNN ,D'97RNN 1TOYI [IAIX? WWNa 7'W7 NNINY DNATN

71T0 1M1 ,071D NNSYNN 12 T 7Y ,NN DIYA LIYXIA YWR DNDRN

APy nanart

PNIT X N7V ,N'ON' ¥R AT 719 N LDIXNOY NI'MRN 1N

TNX 721 ,NN%Wnn "an TRR ‘D T 7Y L KPNT ,NYR NN nnonY?
NN 7N



48

NNWYOX 75 DM'MIN DX LIY¥AN] 12 ,0XINNAN MY NNDAN 9NN
2211 MY rax nipnt ,onn 7521 10y ,0muNan NTay 727
"....NATN NNDAN NTOY

DA 1D0I'Y DMIRY N7X DT D - 'TINNN UOYNN-ND 12IND - IX DMIA0 ,DI7WN VOWN-N'D K7W KX

N v n'wyn by

NN'NY 02 117 T .NNANN 7Y M 07102 Niv Y nninivn-'R? Nirvaa D na R

NT2 N7V K7 D1;NTA DI90-YTA TIVA NNANN W NN NNdN D 0I9-YTN AT N D jD1I9-WUNR

71N NWVIAPN NNDANN N DTNK2 NNXY 1T

D"19 yT1'n IN'a? nyTn - "'n1e-y1mn”

II'X MUK ,NN2NN 7Y Naxn 2y yT'n (ORWN 2) KIN - 7In7 52 q'yoa Im1Tand - "nie yn” .75
NIV .NN2ANN 7Y 7Y 1 1NN MIYAYA 'Y DNAY T 1A D IANYT VTR WUREaNY yiT
DIYN X7X ,NN%7 )2-721 .019-YT'N WIN'Y 7¢ NNavn yixxaY 'woin TIoWN N2 1TV D NNNINE N
yTn" PR NTAY YTNAY D7 YT AN NMY7Iv RN D 09WNN-N17 NDINT nyann T a7y XY
j'on7 NN7D ' K7 ,NM7IW NWIL D ,"D'011'9"1 NIWINI [I'0] R NNV 'RIN YT LNIN "D1D

.NN2NN 72U W0 NN NN Y NPT XY YTIRn 170N n YD 11un

NXID NDNN N1 L"D1I9 YT XK'WY QTN D1I9-YTN] WIN'Y W DN NIMot DI'p? P PR
VOIVN W INYT-NIIN? 14 NP0'9 ,7W7 DR MWD IR ;D1I9-YT'N YT'AN W INIM7 YyTIN XN' DURINY
n'on n'on? N1 ,019-yT'N YTNRN Y IMIMY QUNRIN DIYTM 99 e D i nim'? .a0aTn

.0"MAT 7w DN 0NN |I'om ,|"yn

-IFTY72-'RIN 0T 'XDK 797 'WRY .N7Iv Y nnayo Nk 7 ' XY ,0MaT 7w nony .76
DONID 17 DI9N-YT'NY NYTI NN'IY NYOYUAN NN 717N )IYN7 21I' DI9N-WRY ,NNVN VINAY 'R

NNWOX - 1MYN7 D710 D 0'NMMY IR - 1WN7 071D D1I9N-WIRY D1 T .N0YN 7Y nyIva NyY



49

72772 VOIWAN NNAN AT AYpnd X VA M NN 2V NMiynwn nyswn Xnn yTnan 177 o

((7Tn-p0oo%7 13 Nj0'91 ,0W) N NWI9]

,NMN2NN 1Y YTNN NN DX Y7 2210 '01o uR'y nwnTa”
DIPN 'K .AN'Y72N7 NROVINE ,NNNN 7Y DN7INN DR TN NNYNXN
112 YTRN NIA'YN DX Yn7 N7 AN '0non R D Nt

.nnann

NA'Y' NN"PNN 12 TN T2 N2AIAY ,NNana 0IT T[R9 ,XNaIT?, 710
,MNX NN2N WIDY7 NTAY NNANN D yniv ,nNann 7Y [IN10jp T
w'X' KIN N2 NNann 7w amiram nX widN? nnn (Tpon) KN
NAXN R'P2II'RE NNANN ITRA DX DN IR TP INIK .'D19
2NN 7Y NYWDAN YIOYN QNd TV Mwn? 700 1R 2197 '011'on
N2V N'MIPYA 1NAN DIRT DYDY D NIRY 71D RIN D7IN .AMin
,NPTYN YNNI NV KD QYWY DRO'WWN 7Y DXL, NN 1'Nna
NIMNX DT TS 2y 2200 vy ,ainn 7w In'dDn nanan

Mo

17 w'w m 2 ,'D19 YR NTAN (MW7 NINANT7 Oipn 'R, D NN

,ANANN 7V VTN NYSWN DX N1ID1 1w 1721 D19 Y17 nwnia
".N0WN DT I'RY Ml

:(7TN-p09%7 14 NP0'1 ,0W) NWID NNINA INX DI

I7'RY DT NIN YT'ANY NNWOXR NN D VN DUNRINY P T "
O ,WN-1"M NN Y MIvnun [9IN Y'OUN NN yTn
".'yol1n TIO'N D"PN'Y

:DIN 791 - N2MYD L[INN PIYA [I'02 N7 'RE MWION-NVA KD 'RY DAN  N'7IY 1D MyTa 77 790 'K
NN K7 IR DT INA DY YT L,NNANN TTOON 7V YT 1D - DMWY 'Y NpRTR L QIWTN-[N-DTRD
NINND NYTA XTIV RNY VT 0 M NN Y Dmivnwn y'owny T 1 nh i
D YT 90N L,NYR 7 YT .ATMIn DX MY 000N ,N0MYN WK NIK NDMVAY DIYN KT 1D

.019-yT'N] UIN'Y NYIVN NN2N DN9-W'R 7 NNAYN NITIO N'M7IY 7w nonin 'wyna n"pnl

(4)(x)152 q'voa niviagn nmann v 1'ayY

2107 (9)(x)152 9'voau



50

NMY7IY DX NDT? UNNY NYY 'TINAN VOYWNN-N PTY OKRN NYY NIX 7RW1,IXD7 nyanwn T7

207 (9)(R)152 -1 (4)(X)T52 0'9'w01 NIvIAZn NINANN 7W [NI'R7 YUK 1272 'Y 790 Nnnn

Y'pwn ,nfax oy Tt ,nonn 1987 onkn wTINA D - NMYIOIE X' ND'YNNL - NIY0 N7

N7 0'7'TaN N'9001 NWNNWN D7 DT DUWTINI 7'RIN X ;0'AN0 X7 "on maTy" NNana 0'e0d
NN o PN NN T2V D'YATIN DINIMN DR 0MA7 NNy XN "INE-01" np'tn nwo
N"YY X71 ,NINNR NP0 [IN'N7 MNIYNIY TIX ,RI9'N ,NN'D NINN 7Y N1'D/RN DN0N .ANIYIAY NNann

717 (4)(X)T52 9'voa NMKRd T09N NY'IN IX NN

,07INI NN NYDNY DNIK X'2N DT ZNIT NIX D NM72IWY 'aRn X7 Di7wn 0oun-na
0'700 P-7V1,N7WN7 NDTRIY NNANY N'M7IY XN N'ROT NNYW 1271 790 NIYN) 'TINAN VOWNN-N]
2IYNN7 TINAN VOWNN-NMY7 PTYN 72 NfR7 ,NNIYLY -7V Nvayn N1TAN .790n N NNIdTY

.[N7 NIWOLY NMaNN 7¥2 NIoNY NM71WY N7 1122 0T N R71,DI9UN V9WN-N YW NTAIVA-'NYN'M]

MW7 07 nimiy R 7in? (9)(X)152 -1 (4)(x)152 D'o'woa NIyIEn NMANNY XN MyT .78
N2 T 'R L)X RO L[RI-9X 1Iwon' (77 ,-631,60 ,59 NIX0'D IX1 K1) 7RIV TUKA NNRY DT
.D19-YT'N WIN'Y NYIVA D1I9-U'RT N1AN WNYT7 YYN PNIT '011'D IX TIX'™? FTY - [Npyn T Y -
DRV - I'7v 701N 017 D7WY D19-W'R 2NN 1A DIpna (7wn?) ['T N WO ,NNNK ITN K71 ,100K
NN NN T 7Y KX 01PN DR O7WY7 1T NNNK NNWOR ['R1 - DNIORN-NA 78 N7y 0w X7

.nNNanNn

NV NInn NNt nminn "npTyn” D nntpna X7 Da avn Nintoia D ni? nimv

.In7 (9)(X)152 q'wo

7¢ NNMya NMIv DR Y'Y DTN WY DR 737 ¢ D R MYT 0NaT v 0o

.71IN%7 252 q'yoa NnNYTAND NNy ,019-Y TN Win'Y



51

vy 1w 12y

DI7YUN VOYN-N .019-Y'N T2 019-Y TN YIN'Y II'NY D'WYN 7¢ NT'0 A1 ywIIn xaw .79
JIN'W NITIAY 7W 0T XN WK 70192 10KN MWD NXNN DINNA L'XNTD'TNIY |2 TOXA WAYYT INIX [T
7w 01 R Y 701N 2 .Y NN PN 7Y NN 1Y K7 DY WIGY (UNaY 'RIN-7Y JORAN NNNY
2V wayn 7R 0 7Y 0T Wy Tin Tinnn uswnn-Na LI'MNN Drnmav oxn Ik N"w 250,000
TN, TINAN VOWNN-NA 7WI DI7WN VOYWN-N 7Y DNYIONA 2IYN D KW IRYA X7 .W1AyD Dnin

JTINAN UOWNN-NMA 12 NOT ZRIY'Y 1DITR NXZ'M 7V 117N I DX 7277 nu7nny 1NKY

1 n"w 200,000 7w 01 N2y 70101 ,017WN VOWN-NN] K'N-GX NYYIIN 7XIY! 1021 M1an .80

YV NNM PIN 7Y NN FTR-M DM 0'MY wna Yavn X7 D n"w 300,000 2w q0-7v niatnnn
,AMY .N1'T2 NNDIT X' 78IY' '001 NMNAN 7¢ Dy DX TINAN VDYNN-N 727 LKW '9)
'0nY WY INIK N7V 7'011 TN 7RI 1001 NNAN NIR Y'WANYTIE N2YTAN IV IR 7277 nunnwn

.017wn VOYN-N" Ny

,N7 10NI'Y NIN'AYa N'7IY DR V'YINT7E NN WY DX 727 no7nnun nmivh G1ux .81

nml |"rn-"7v1 NID-'X2 2IY'0 NYMYYL 'TINNN VO9YNN-NA7 TN N1y D D'0'Y7NN1 0'9'0IN N

RN ah R
aqio
NX 7277 0'0"7Nn1 0'9'on X .(4675/97 9"y) 21T YW Y NIVIY DR NINT? D'0Y7NN X .82

v n1myal arn R 7w v ((4961/97 9") pxTNA NMIv 9w n1Mya n1TAn Y iy
VOYN-N YAPW 'O I'N' 2ITN X' Y 1700w owavn .(4962/97 o"y) n"ya Yxwr '0d1 nnan
-N Yapw '9d D' n"ya 7RI 1021 NNan v oy wawnl L (TINAN VOYUNN-NMA NYINI) DI7YWN

.W1lyn N7 'TINAN V9WNN-N1Y TN N1MY LY TN NMY7IYYT YUK 01w 0owuUn

VoS1vY



52

‘W T NUOIYN

721 y1an NYIR NRXINY IR NNDOoNIL|'UN USIYN MAN 7Y NOYRNN INYT NIIN DX [y 'MXf? A

.DMIYvn

"Daro"l "nman" Yy pnmepnn "y? nndinn 7017 nyann nana nya' Nan wao 1I'pinia
IN7 52 qwwoa nivnapn nmnn Y nmeUpnn nx Ind7 1 01,0779 nmnk 719w 1 Dna vy
X 9'0IN7 MR ,MAN W I'pin npya Ny (" nnm pin' 7n) -1968n"wnn 0y nnm

SNnNnyn

0'7'792 NNJINN *701 N7XRY 2120 NI20N ,"MAN 7Y MYT-NIN2 NI7IVA NION D ,N7'NN 'YX

,DIN TV 1U9YNI] 12711 DIVY NIDIA0 NIFAIO |0 ,019] NANI D0 7W DNM"PNN NNJIN 201,702
PInoIx inn" 7)) -1977t™"wnn r'wnvn zin% 39 ' n7nn ONK? TNIMMA LjpPnv'? 11Nl Dol
127 XK 7wnY )0 .17 NINPn VSWNN NIV'YA X 'vnwn TN [DIXA 1W1aN] X7 1798 niaio ("'wavn

JNIRPINKRN NL'YN

“There is no consensus, however, on the appropriate
criteria for allocating the burden of persuasion on
defenses and...the constitutional restrictions on
allocation of the burden for defenses are also
somewhat unclear. Even more fundamentally, there is
confusion over how to determine in a given jurisdiction
who has been given the burden for a particular
defense......Is it possible that the structure of defenses
is so much more complex than that of offenses that it is
impossible to formulate a similar system of rules, at
any level of detail? Or is it that criminal law theorists
have simply not yet tried to discover a precise structure
of defenses, perhaps because the same constitutional
requirements for precision, under the vagueness
doctrine, may not apply as stringently to the definitions
of defenses as they do to offenses”.

(Robinson, Paul Criminal Law Defenses, West Publishing
Co,, 1984, p. 42; p. 68).
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“It is limited to offenses arising under enactments
which prohibit the doing of an act save in specified
circumstances or by persons of specified classes or
with special qualifications or with the license or
permission of specific authorities”
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“Another common law practice is to allocate the burden
of proving defenses that involved facts or information
particularly within his knowledge. This was particularly
useful when a given statute provided a string of
statutory defenses to a crime and it seemed too difficult
to ask the prosecution to negate all of them.” (Robinson,
Co., 1984)Paul; Criminal Law Defenses; West Publishing
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