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“In England amidst the clash of arms the laws are not silent.
They may be changed, but they speak the same language in
war as in peace. It has always been one of the pillars of
freedom, one of the principles of liberty for which [...] we are
now fighting, that the judges [...] stand between the subject
and any attempted encroachments on his liberty by the
executive, alert to see that any coercive action is justified in
law” (Liversidge v. Anderson [211], at p. 361).
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+3MIR2 ,[182] Korematsu

“But a judicial construction of the due process clause that will
sustain this order is a far more subtle blow to liberty [...] A
military order, however unconstitutional, is not apt to last
longer than the military emergency [...] But once a judicial
opinion rationalizes such an order to show that it conforms to
the Constitution, or rather rationalizes the Constitution to show
that the Constitution sanctions such an order, the Court for all
time has validated the principle of racial discrimination in
criminal procedure and of transplanting American citizens. The
principle then lies about like a loaded weapon, ready for the
hand of any authority that can bring forward a plausible claim
of an urgent need [...] A military commander may overstep the
bounds of constitutionality, and it is an incident. But if we
review and approve, that passing incident becomes the doctrine
of the Constitution. There it has a generative power of its own,
and all that it creates will be in its own image” (Korematsu v.
United States [182], at p. 245).
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