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Principal 23. (1) When an offence is committed

offenders each of the following persons is
deemed to have taken part in
committing the offence, and to be
guilty of the offence, and may be
charged with committing it; that is to
say:-

(a) every person who
actually does the act or any
of the acts, or makes the
omission or any of the
omissions which constitute
the offence.
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Principal 23. (1) When an offence is committed

offenders each of the following persons is
deemed to have taken part in
committing the offence, and to be
guilty of the offence, and may be
charged with committing it; that is to
say:-

(b) every person who does
or omits to do any act for the
purpose of enabling or aiding
another person to commit the
offence;

(c) every person who,
whether or not he is present
at the time the offence is
committed, aids another
person in committing the
offence.

A person is deemed to
aid if he is present at the
place where an offence is
committed for the purpose of
overawing oppostition or of
stregthening the resolution of
the actual perpetrator or of
ensuring the carrying out of
an intended offence;
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A person is an accomplice of another in the commission of
an offense if: (a) with the purpose of promoting or facilitating
the commission of the offense, he...(iii) having a legal duty
to prevent the commission of the offense, fails to make
proper effort so to do;...

:(comment 6(d) n. 63) nw N I

Absent a legal duty to prevent the crime, there is, of course,
no basis for asserting liability. Presence alone is not
enough, absent preconcert. But silence may in special
situations be an expression of approval and
encouragement.
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Assistance or encouragement includes assistance or
encouragement arising from a failure by a person to take
reasonable steps to exercise any authority or to discharge
any duty he has to control the relevant acts of the principal
in order to prevent the commission of the offence.
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... We are all of opinion that this conviction must be
affirmed. It would not be correct to say that every moral
obligation involves a legal duty; but every legal duty is
founded on a moral obligation. A legal common law
duty is nothing else than the enforeing by law of that
which is a moral obligation without legal enforcement.
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it was only through the instrumentality of the
prisoner that the deceased could get the food. There
was, therefore, a common law duty imposed upon the
prisoner which she did not discharge.

Nor can there be any question that the failure of the
prisoner to discharge her legal duty at least
accelerated the death of the deceased, if it did not
actually cause it. There is no case directly in point; but
it would be a slur upon and a discredit to the
administration of justice in the country if there were any
doubt as to the legal principle, or as to the present
case being within it. The prisoner was under a moral
obligation to the deceased from which arose a legal
duty towards her; that legal duty the prisoner wilfully
and deliberately left unperformed, with the
consequence that there has been an acceleration of
the death of the deceased owing to the non-
performance of the legal duty. It is unnecessary to say
more than that upon the evidence this conviction was
most properly arrived at.
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The serious question that is presented to us by this record is
the conviction of the plaintiff in error, Flippen. He had no
control over this car as far as this evidence shows and was
only a passenger therein. He was first only held as a
material witness. It is true as far as the record shows he did
nothing to try to stop Smalling and get him to go back and
see about the wreck or anything of the kind. He says he
looked back over his shoulder after the impact with the other
car and did not see it. It then became his duty to warn the
driver that something serious must have happened and to
go back and assist. He was present and aided in hiding the
car in which he was riding as above set forth...These acts of
Flippen clearly were sufficient, if believed by the jury and
they evidently were as shown by their verdict, to make an
aider and abettor of him.
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H. B. Chermside, Jr., Annotation - "Criminal responsibility of one other than driver at
time of accident, under ‘hit-and-run’ statute", 62 ALR 2d 1130; 7A Am Jur 2d,
Automobiles and Highway Traffic §355 (1997) .
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