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“In England amidst the clash of arms the laws are
not silent. They may be changed, but they speak
the same language in war as in peace. It has
always been one of the pillars of freedom, one of
the principles of liberty for which... we are now
fighting, that the judges... stand between the
subject and any attempted encroachments on his
liberty by the executive, alert to see that any
coercive action is justified in law” (Liversidge v.
Anderson [1941] 3 All E.R. 338, 361).
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“A judicial construction of the due process clause
that will sustain this order is a far more subtle
blow to liberty... A military order, however
unconstitutional, is not apt to last longer than the
military emergency... But once a judicial opinion
rationalizes such an order to show that it
conforms to the Constitution, or rather rationalizes
the Constitution to show that the Constitution
sanctions such an order, the Court for all time has
validated the principle of racial discrimination in
criminal procedure and of transplanting American
citizens. The principle then lies about like a
loaded weapon ready for the hand of any
authority that can bring forward a plausible claim
of an urgent need... A military commander may
overstep the bounds of constitutionality, and it is
an incident. But if we review and approve, that
passing incident becomes the doctrine of the
Constitution. There it has a generative power of
its own, and all that it creates will be in its own
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image” (Korematsu v. United States, 323 U.S.
214, 245 (1944)).
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“The decision to enter into a marriage relationship
and to sustain such a relationship is a matter of
defining significance for many if not most people
and to prohibit the establishment of such a
relationship impairs the ability of the individual to
achieve personal fulfillment in an aspect of life
that is of central significance. In my view, such
legislation  would clearly constitute an
infringement of the right to dignity. It is not only
legislation that prohibits the right to form a
marriage relationship that will constitute an
infringement of the right to dignity, but any
legislation that significantly impairs the ability of
spouses to honour their obligations to one
another would also limit that right. A central
aspect of marriage is cohabitation, the right (and
duty) to live together, and legislation that
significantly impairs the ability of spouses to
honour that obligation would also constitute a
limitation of the right to dignity” (CCT 35/99
Dawood v. The Minister of Home Affairs, 2000).
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"With respect to spouses and family members,
there is only one, joint marriage or family. It would
be contrary to the essence of the ideal of unity of
marriage and family and the equal rights of
spouses set down in Art. 3(2) of the Basic Law
when the scope of protection afforded by Art. 6(1)
were to be substantively and procedurally
restricted to a certain marital partner or family
member". (BVerfGE 76,1, judgment of 12 May
1987)
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"[Tlhere can be no question but that those
children, as citizens, have got a constitutional
right to the company, care and parentage of their
parents within a family unit. | am also satisfied
that prima facie and subject to the exigencies of
the common good that that is a right which these
citizens would be entitled to exercise within the
State". (Fajujonu Vv. The Minister of Justice,
Supreme Court No. 387 [1990], IR 151); a3 IRM
Siobhan Mullally, "Citizenship and Family Life in
Ireland: Asking the Question 'Who Belongs?™,
Legal Studies vol. 25 (2005), 578).
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"[T]he statute interferes with the fundamental
freedom of personal choice in matters of marriage
and family life. The right to live together as a
family belongs to both the child who seeks to
bring in his or her father and the father who seeks
the entrance of his child” (810). : 03 IX9
j- Guendelsberger, "Implementing Family
Unification Rights in American Immigration Law:
Proposed Amendments”, 25 San Diego L. Rev.
253 (1988)).
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N. Emiliou, The Principle of Proportionality in European Law: A IX9)
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"Measures taken on grounds of public policy or
public security shall comply with the principle of
proportionality and shall be based exclusively on
the personal conduct of the individual concerned.

The personal conduct of the individual
concerned must represent a genuine, present and
sufficiently serious threat affecting one of the
fundamental interests of society. Justifications
that are isolated from the particulars of the case
or that rely on considerations of general
prevention shall not be accepted".
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“[S]trict scrutiny at least requires a case by case
determination of the question, sensitive to the
facts of each particular claim” (Gonzales v.
Centro Espirita Beneficente Uniado Do Vegetal,
Case no. 04-1084, February 2006, para. llI-A;
Employment Division : 03 1X7 ; (0?2111 W19 — 12739)
v. Smith , 494 U.S. 872, 899 (1990)).
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"[E]Jven assuming that some members of the
Communist Party... had illegal aims and engaged
in illegal activities, it cannot automatically be
inferred that all members shared their euvil
purposes or participated in their illegal conduct...
The broad and enveloping prohibition
indiscriminately excludes plainly relevant
considerations  such as the individual's
knowledge, activity, commitment, and purposes in
and places for travel. The section therefore is
patently not a regulation narrowly drawn to
prevent the supposed evil... yet here, as
elsewhere, precision must be the touchstone of
legislation so affecting basic freedoms" (378 U.S.
500, 504, 515 (1964) :03 1IX71 Sugarman V.
Dougall, 413 U.S. 634, 647 (1973); Regents of
Univ. of Cal. v. Bakke, 438 U. S. 265 (1978); City
of Richmond v. Carson, 488 U.S. 469 (1989);
Johnson v. City of Cincinnati, 310 F.3d 484
(2002); Gratz v. Bollinger, 539 U.S. 244 (2003);
Grutter v. Bollinger , 539 U.S. 982 (2003)).
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“[T]he strict scrutiny test ... contemplate[s] an
inquiry more focused than the Government's
categorical approach. [1t] requires the

Government to demonstrate that the compelling
interest test is satisfied through application of the

challenged law ‘to the person’ — the particular
claimant whose sincere exercise of religion is
being substantially burdened. ... [T]his Court

look[s] beyond broadly formulated interests
justifying the general applicability of government
mandates and scrutinized the asserted harm of
granting specific exemptions to particular religious

claimants. ... [T]he State need[s] to show with
more particularity how its admittedly strong
interest ... would be adversely affected by

granting an exemption” (0WL).
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“The final proportionality assessment take all the
elements identified and measured under the
heads of Parliaments objective, rational
connection and minimal impairment, and balances
them to determine whether the state has proven
on a balance of probabilities that its restriction on
a fundamental Charter right is demonstrably
justifiable in a free and democratic society” (p.
99).
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“It is no requirement... that all evils of the same
genus be eradicated or none at all” (Railway
Express Agency v. New York, 336 U.S. 106, 110
(1949)).
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“[L]iberty is about higher risk-taking” (A. Sajo
(ed)., Militant Democracy, 217 (2004)).
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The reason that generosity should give way,
rather than the stringent standard of justification,
concerns the policy-making role of the courts. If
the scope of the guaranteed right is wide, and the
standard of justification is relaxed, then a large
number of Charter Challenges will come before
the courts and will fall to be determined under
section 1. Since section 1 requires that the policy
of the legislation be balanced against the policy of
the Charter, and since it is difficult to devise
meaningful standards to constrain the balancing
process, judicial review will become even more
pervasive, even more policy-laden, and even
more unpredictable than it is now. While some
judges will welcome such extensive powers, most
judges will be concerned to stem the wasteful
floods of litigation, to limit the occasions when
they have to review the policy choices of
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legislative bodies, and to introduce meaningful
rules to the process of Charter review. These
purposes can be accomplished only by restricting
.the scope of Charter rights (P.W. Hogg
“Interpreting the Charter Rights: Generosity and
Justification" 28 Osgoode Hall L.J. (1990) 817,
819-820.
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Knauff v. nwID32 27737IR2 11997 0OWNI-N°2 W 11°7 PODA RIT R*2ANT,277IR
0% XPW 777307 0w w nubnn 7IwIR 12 ,Shaughnessy, 70 S.Ct. 309 (1949)
013°7% ,AIwn 0RIwR NAnna MW nNoIpna Ynv axwhw 771 JwURb

.N°7277-N18IRY

n1977 7371 95% .09 NI YW nudwna XIT TI0N-117pY AT 1PV .51
M1 TPATIR 1 0 ¥1apY - Anw w Sy A1In7 DIN2°I2 APAY NIOT - NPYavn
Halsbury’s Laws of England, vol 18 (4™. :%wn% ,3x7 .7°mI002 X12% 0°X57T 10

:ed., 1977), para 1726

In customary international law a state is free to
refuse the admission of aliens to its territory, or to
annex whatever conditions it pleases to their
entry.

Abdulaziz ) Abdulaziz pw952 0IX Nn17191% 017K 1777 D2 Sw NP°0D TV IRT
:(Cabales and Balkandali v. U.K. (1985) 7.E.H.R.R. 471

As a matter of well established international law
and subject to it's treaty obligations a state has
the right to control the entry of non-nationals into
its territory.

95 YW n°yavn AnIoT 03 73%7 - 19952 YXIWw - 0YIYa NITH IRCKR T 1972
POD 737 .7°2WIN 1557 ANINNY I010°°W 1 NIAT DR YIAPD X7 N2 71N
Nishimura Ekiu v. U.S, 142 nw1p3,1892 NIw3a TI¥ 2773782 11°9V7 0BWHI-N°2

:U.S. 651,659 (1892)

It is an accepted maxim of international law that
every sovereign nation has the power, as inherent
in sovereignty, and essential to self- preservation,
to forbid the entrance of foreigners within its
dominions, or to admit them only in such cases
and upon such conditions as it may see fit to
prescribe.
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An alien has no constitutional right to enter, or to
stay in, the United States (3B American
Jurisprudence 2d, Aliens and Citizens, § 2291.

;2299 Knauff nwap :5wnY 71y 1RY
Fiallo v. Bell, 97 S.Ct. 1473 (1977); Landon v. Plasencia, 103 S.Ct. 321 (1982);

DI2°7Y RWI IR T 0D IYIIPR L7710 122 0°IIWIVY vOWNI-N’2 pod D) O
R. DWwID2 33217 7197 vV YW 1WA .357mn7 *PINY DRNA2 ROR 77102920
:v. Governor of Pentonville Prison [1973] 2 All E.R. 741, 747

[N]Jo alien has any right to enter this country
except by leave of the Crown; and the Crown can
refuse leave without giving any reason:

oRNTA ROR ,79KR 9332 10w 95 XY L,71In% 019779 CRWI KR LRIBR LT .52
1D 0°2°XN7 021NN 7737 PIN IPPIN 1OR 0PIV NIAT NITNI LA1ING PINY
Y9 YN ANITH Y 73797 05798 YV 0°007an7 NIYANI 0ORIN 1A% Wpann
,°29%5 281 0202 Py 79°37% D2IRYIN 172 0°1°NANT 027707 1Y IRENI LHYUnY LD
-PIRY DIXY IR RXIM TIVI 77DIAI LNINROID XN ,ONADWH 2XH P03 ,VIXpH
N127 NIPTM 05 R¥MI 737,77°37% 02THYIN 1°2 7IN2a% TI0° IWHNOW O R RXIN
0°77077 .A°YR 023717 ID0M DR 27237 (FVIP) 703 NIVIIPI NIDOIN
391897 19177 M19% DR (ATY 19T 07 02INWwHY L,71In 93% 07 02N n 0°77on
3A American Jurisprudence 2d, Aliens and ,5wn% ,I87 277982 28n7 %Y .110I00

: Citizens, 81

The history of the immigration laws of the United
States is one of evolution from no restrictions to
extremely narrow qualitative restrictions, to
additional qualitative restrictions, and later to
more extensive qualitative restrictions, including
ethnic ones, and eventually to quantitative
restrictions.
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“Family Reunification Evaluation Project” (Final :2004 DIw® T¥ *517°K7 TIM°KR2

Report, The European Commission: Targeted Socio-Economic Research, Brussels
:2004) 22

Although international documents endorse family
rights, none of the declarations establishes an
explicit right to family reunification. Likewise,
although the Convention on the Rights of the
Child demands that applications by a child or
parents to enter or leave the State for the purpose
of family reunification be handled in a “positive,
humane and expeditious manner ... there is no
specification that the provision provides the basis
for legal claims to family reunification ... The
second area of international law, which may be
conflictual with the principle of universal family
reunification, refers to the precedence of State
sovereignty
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Migrants and Refugees: a Forgotten Human Right?” (Human Right Centre, Coimbra

: (10 'm¥32) University, 2004),

No Government wished to find itself shackled to a
precise and enforceable standard of family
reunification rights that would impede on the
State’s sovereign right to control who entered and
settled on its territory (at p. 10).
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[Iln all the international instruments adopted,
States have opposed any recognition of a right to
family reunification that might be considered to
substantially curb States’ sovereign right to
control who may enter or settle in its territory.
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The configurative analysis of the Bill in terms
of national security versus civil liberties may be
as misleading as it is inappropriate in its framing
of the issues. It appears to suggest - however
inadvertently - that those who are against the
legislation are the true civil libertarians, while
those in favour of it are somehow indifferent to, if
not insensitive to, civil liberties. The point is that
there are good civil libertarians on both sides of
the issue - and the civil libertarian issue should be
considered on the merits and not as a function of
the labeling of one's positions as being for or
against the legislation.

The better approach from a conceptual and
foundational point of view is to regard the
legislation as human security legislation, which
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seeks to protect both national security - or the
security of democracy if not democracy itself -
and civil liberties. As the United Nations puts it,
terrorism constitutes as fundamental assault on
human rights and, as such, a threat to
international peace and security, while counter-
terrorism law involves the protection of the most
fundamental of rights, the right to life, liberty, and
the security of the person, as well as the
collective right to peace.

Irwin Cotler, “Thinking Outside the Box: Foundational Principles for a
Counter-Terrorism Law and Policy”, in The security of freedom: Essays on
Canada's Anti Terrorism Bills (Ronald J. Daniels, Patrick Macklem and Kent
Roach eds., 2001) 111, 112-113.
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:Courts”, 42 Va. J. Int’l L. (2001) 265, 322

Because the declaration of war between
sovereigns transforms every individual subject
and citizen of those sovereign nations into
enemies, the traditional law of nations naturally
require that enemy aliens be accorded different
legal status than alien subjects hailing from
friendly powers. In particular, the treatise writers
found that the law of nations imposed severe
restrictions on the nature of the contacts between
subjects of sovereigns at war with each other.
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Article 16.

(1) Men and women of full age, without any
limitation due to race, nationality or religion, have
the right to marry and to found a family. They are
entitled to equal rights as to marriage, during
marriage and at its dissolution.

2) ....

(3) The family is the natural and fundamental
group unit of society and is entitled to protection
by society and the State.

(Universal Declaration of Human Rights, 1948)
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Article 8.

(1) Everyone has the right to respect for his
private and family life, his home and his
correspondence.

(2) There shall be no interference by a public
authority with the exercise of this right except
such as is in accordance with the law and is
necessary in a democratic society in the interests
of national security, public safety or the economic
well-being of the country, for the prevention of
disorder or crime, for the protection of health or
morals, or for the protection of the rights and
freedoms of others.

(Convention for Protection of Human Rights and
Fundamental Freedoms, 1950)
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"The freedom to marry has long been recognized
as one of the vital personal rights essential to the
orderly pursuit of happiness by free men.
Marriage is one of the "basic civil rights of man,"
fundamental to our very existence and survival.
Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
See also Maynard v. Hill, 125 U.S. 190 (1888)."

Griswald v. 23 IXM ;Loving v. Virginia, 388 U.S. 1, 12 (1968))
.(Connecticut, 381 U.S. 479 (1965)
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"The right to marry has always been a right
recognised by the laws of this country long before
the Human Rights Act 1998 came into force. The
right of course is also enshrined in art 12 of the
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convention.” (R (on the application of the Crown

Prosecution Service) v. Registrar General of

Births, Deaths and Marriages, [2003] 1 All ER 540

(C.A., 2002).
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Law as Shaped by Human Rights, T.A University

7. Studies in Law vol. 12 (1994) 33.
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"When a city undertakes such intrusive
regulations of the family...; the usual judicial
deference to the legislature is inappropriate. 'This
Court has long recognized that freedom of
personal choice in matters of marriage and family
life is one of the liberties protected by the Due
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Process Clause of the Fourteenth Amendment.'
Cleveland Board of Education v. LaFleur, 414
U.S. 632, 639-640, 94 S.Ct. 791, 796, 39 L.Ed.2d
52 (1974). A host of Cases..., have consistently
acknowledged a 'private realm of family life which
the state cannot enter.' Prince v. Massachusetts,
321 U.S. 158, 166, 64 S.Ct. 438, 442, 88 L.Ed.
645 (1944)." (Moore v. City of East Cleveland,
Ohio, 431 U.S. 494, 499 (1977).
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"...the Court considers that the decision-making
process concerning both the question of the
applicant's expulsion and the question of access
did not afford the requisite protection of the
applicant's interests as safeguarded by Article 8.
The interference with the applicant's right under
this provision was, therefore, not necessary in a
democratic society." (Ciliz v. Netherlands, 33
EHRR 623 (2000)).
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"There is no evidence that the trust ever
recognised, much less addressed, the
interference with the appellant's art 8 rights. In
none of the documents generated by the trust's
consideration of her case can any reference to art
8 be found. Mr Toner claims that what the trust
officers were embarked upon in considering Mrs
Connor's case was 'in essence' an art 8 exercise.
We cannot accept that argument. The
consideration of whether an interference with a
convention right can be justified involves quite a
different approach from an assessment at large of
what is best for the person affected.” (Re Connor's
Application for Judicial Review, [2004] NICA 45;
[2005] NI 322 (C.A., 2004)).
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"A central aspect of marriage is cohabitation, the
right (and duty) to live together, and legislation
that significantly impairs the ability of spouses to
honor that obligation would also constitute a
limitation of the right to dignity." (Dawood v. The
Minister of Home Affairs, 2000 (3) SA 936 (CC).
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"Of course, the family is not beyond regulation.

See Prince v. Massachusetts, supra, 321 U.S. at

166, 64 S.ct. at 442. But when the government

intrudes on choices concerning family living

arrangements, this Court must examine carefully

the importance of the governmental interests

advanced and the extent to which they are served

by the challenged regulation.” (Moore v. City of

East Cleveland, Ohio, 431 U.S. 494, 499).
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Laws of Fear: Beyond the Precautionary Principle 317902 Sunstein 219173
:(Cambridge, 2005)

When public fear is excessive, it is likely to produce
unjustified infringements on liberty. In democratic
nations in the twentieth century, public fear has led to
unjustified imprisonment, unreasonable intrusions
from the police, racial and religious discrimination,
official abuse and torture, and censorship of speech. In
short, fear can lead to human rights violations of the
most grotesque Kind (pp. 225-226).
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If the restrictions are selective, most of the public will
not face them, and hence the ordinary political checks
on unjustified restrictions are not activated. In these
circumstances, public fear of national security risks
might well lead to precautions that amount to
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excessive restrictions on civil liberties. The
implication for freedom should be clear. If an external
threat registers as such, it is possible that people will
focus on the worst-case scenario, without considering
its (low) probability. The risk is all the greater when
an identifiable subgroup faces the burden of the
relevant restrictions. [...] if indulging fear is costless,
because other people face the relevant burdens, then
the mere fact of "risk"”, and the mere presence of fear,
will seem to provide a justification (pp. 204-205, 208).
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"We cannot reject as unfounded the judgment of
the military authorities and of congress that there
were disloyal members of that population, whose
number and strength could not be precisely and
quickly ascertained... It was impossible to bring
about an immediate segregation of the disloyal
from the loyal that we sustained the validity of the
curfew order as applying to the whole group. In
the instant case, temporary exclusion of the entire
group was rested by the military on the same
ground.” (Korematsu, id., at 219)
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"There was evidence of disloyalty on the part of
some [citizens of Japanese ancestry — A.P.], the
military authorities considered that the need for
action was great, and time was short."
(Korematsu, id., at 223-4)
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“In adjudging the military action taken in light of
the then apparent dangers, we must not erect too
high or too meticulous standards; it is necessary
only that the action have some reasonable
relation to the removal of the dangers of invasion,
sabotage and espionage. But the exclusion, either
temporary or permanently, of all persons with
Japanese blood in their veins has no_such
reasonable relation. And that relation is lacking
because the exclusion order necessarily must rely
for _its reasonableness upon the assumption that
all persons of Japanese ancestry may have a
dangerous tendency to commit sabotage and
espionage and to aid our Japanese enemy in
other ways... no reliable evidence is cited to show
that such individuals were generally disloyal...or
had otherwise by their behavior furnished
reasonable ground for their exclusion as a group.”
(Korematsu, id., at. 235-236)
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“IT]lo infer that examples of individual disloyalty

prove group disloyalty and justify discriminatory

action against the entire group is to deny that

under our system of law individual quilt is the sole

basis for deprivation of rights... is to adopt one of

the cruelest of the rationales used by our enemies

to _destroy the dignity of the individual and to

encourage and open the door to discriminatory

actions against other minority groups in the

passions of tomorrow.” (Korematsu, id., at. 240)
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(E. V. Rostow, “The Japanese American Cases — A Disaster”, 54 Yale. L. J.
489 (1945);

Liam Braber, "Comment: Korematsu's Ghost: A Post-September 11t
Analysis of Race and National Security,” 47 Villanova L. Rev. 451 (2002).)
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"When the harm that would be generated by a
judicial mistake is especially severe, courts
should raise the bar before striking the legislation
down." (G. Davidov, The Paradox of Judicial
Deference, 12 Nat'l J. Const. L. 133 (2001) 161;
Irwin Toy Ltd. v. Quebec (Attorney ,1W3 139
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"...in matters of national security, the cost of
failure can be high. This seems to me to underline
the need for the judicial arm of government to
respect the decisions of ministers of the Crown on
the question of whether support for terrorist
activities in a foreign country constitutes a threat
to national security. It is not only that the
executive has access to special information and
expertise in these matters. It is also that such
decisions, with serious potential results for the
community, require a legitimacy which can be
conferred only by entrusting them to persons
responsible to the community through the
democratic process. If the people are to accept
the consequences of such decisions, they must
be made by persons whom the people have
elected and whom they can remove." (Secretary
of State for the Home Department v. Rehman

[2001] UKHL 47)
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"Where immigration is concerned, Article 8

cannot be considered to impose on a State a
general obligation to respect immigrants' choice
of the country of their matrimonial residence and
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to authorise family reunion in its territory” (Ahmut
v. The Netherlands, no. 21702/93 867, ECHR
1996-VI).
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"As a matter of well-established international law
and subject to its treaty obligations, a State has
the right to control the entry of non-nationals into
its territory ... Moreover, where immigration is
concerned, Article 8 ... cannot be considered to
impose on a State a general obligation to respect
the choice by married couples of the country of
their matrimonial residence and to authorise
family reunion in its territory" (Gul v Switzerland,
no. 23218/94 8§38, ECHR 1996-1).
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"The Court reiterates that the essential object of
Article 8 (art. 8) is to protect the individual against
arbitrary action by the public authorities. There
may in addition be positive obligations inherent in
effective "respect” for family life. However, the
boundaries between the State's positive and
negative obligations under this provision (art. 8)
do not lend themselves to precise definition. The
applicable principles are, nonetheless, similar. In
both contexts regard must be had to the fair
balance that has to be struck between the
competing interests of the individual and of the
community as a whole; and in both contexts the
State enjoys a certain margin of appreciation”
(QW).
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"The duty imposed by Article 8 (art. 8) cannot be
considered as extending to a general obligation
on the part of a Contracting State to respect the
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choice by married couples of the country of their
matrimonial residence and to accept the non-
national spouses for settlement in that country”
(Abdulaziz, Cabales and Balkandali v. the United
Kingdom judgment of 28 May 1985, Series A no.
94, p 28).
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"At the outset, it is important to underscore the
limited scope of judicial inquiry into immigration
legislation. 'This Court has repeatedly
emphasized that over no conceivable subject is
the legislative power of Congress more complete
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:Protecting Liberty in an Age of Terror (Cambridge, 2005) 09202 (Kayyem)

“A distinction based on nationality also has some
rational justification in terms of combating
terrorism. It is not unreasonable to assume, that,
with the possession of a passport from a certain
country, the passport holder has a loyalty to that
particular country. If such a state is a terrorist-
supporting state, or at least tolerant of terrorism
against the United States, then people holding its
passport are more likely to be supporting terrorist
groups” (102 'ny2,0w).
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“In light of the danger of emigration for terrorist
purposes, we would allow consideration of the
original nationality where the newly adopted
nation is less than vigorous in opposing terrorism”
(103 'y2 ,0W).
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The impairment must be "minimal”, that is, the law
must be carefully tailored so that rights are
impaired no more than necessary. The tailoring
process seldom admits of perfection and the
courts must accord some leeway to the legislator.
If the law falls within a range of reasonable
alternatives, the courts will not find it overbroad
merely because they can conceive of an
alternative which might better tailor objective to
infringement.
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