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“79. [...] To have attempted to limit the prohibition by
a more restricted and more precise definition of such
bodies or ends would have defeated the overriding
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objective of preventing the distortion of political
debate, which takes many forms and embraces a vast
range of matters of public importance and interest.
Moreover, it would have engendered much uncertainty
and scope for litigation, and would have invited
evasion by political parties thus disadvantaged to
“contract” out their political advertising to other
bodies or individuals”.

7IN0% X7 (complete ban) X217 107K N°95N °3 ¥ap Mr. Justice Ouseley
2097 12992 VIPINTA P22

“108. The justification for the view embodied in the
legislation is clearly made out. Does it however
demonstrate a pressing social need, to a high level, for
this legislation?

109. I take the view that it does. As I have said, at
root the prohibition in s321 is aimed at supporting the
democratic process in a wide sense, supporting a fair
framework for political and public debate and
avoiding an undesirable advantage being obtained by
those able and willing to pay for advertisements in the
most potent and pervasive media. The prohibition
thus achieves a very important aim for a democracy”.

nINIoID 2°23m7 ,ANIND 737172 0K 3 7017 Mr. Justice Ouseley
7I02N2 CWIPA 1031 N°PoNT DR WY XY ,0017°I01n 0°11°0°7p D YV NIwIYID
:N19707D 3107 NI¥IAP ,NIAYDM P2 NPYIIN

“103. [...] It is also difficult to see what principle
underlies an outcome permitting access only to those
who have enough to advertise, but not so much as to
be over wealthy. I cannot see why under Article 10
those who have money should be denied access to the
media accessed by their opponents- poorer but not so
poor as to be unable to afford access.

104. It is clear that part of the justification for the
complete ban is the real difficulty of drawing any
rational, practicable distinctions between parties,
groups and types of advertisements.

110. No lesser degree of restriction adequately
achieves that aim, by time or group. The democratic
process is not confined to election time but extends to
all those decisions which Government or the
legislature may have to make between times. The
existence of parties and groups which would have
sought to influence debate through their economic
power and willingness to spend money on broadcast
advertising is quite clear. The potentially malign
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effect of over-mighty groups spending in a way which
alters the terms of public debate, or of policies, or
which alters the votes of legislators and influences
electoral outcomes to the disadvantage of those less
well-endowed or well-organised is obvious, and at
work not only at election times. The power of the
broadcast media, pervasive and potent, in that respect
is not readily deniable.

111. For the reasons which I have already given, no
sound or practicable distinction can be drawn between
political parties or groups and social advocacy groups,
or between groups by reference to their individual
wealth or worth”.

:02°0 np‘lbrm: 7Y AR N1°ID DI01 MW YW INI12WR 00 wrATT T

“125. In summary, the necessity for restrictions on
political/social advocacy broadcast advertising outside
elections periods has been convincingly shown. It is
necessary to protect the rights of others through
preventing undue access to the broadcast media based
on willingness and ability to pay. At root it supports
the soundness of the framework for democratic public
debate. The broadcast media remain pervasive and
potent throughout the period between elections. The
suggested distinction between political parties or
groupings and social advocacy groups does not reflect
the true political impact of all such advertising. The
completeness of the prohibition avoids arbitrary and
anomalous distinctions in practice”.

NX IAR 75 12.3.2008 01°2 707 ,0°0DW AW AN YW 25972 ,0°711%10 02

R (on the application of Animal Defenders ) 7°37 pOD Yy WY MYIva
International) v Secretary of State for Culture, Media and Sport, [2008] 3 All ER
YRR > 1777 poD NX An5w ,(Lord Bingham of Cornhill) 0773172 771%7 .(193
51 n°1717327 *137m X°32a% N3 .Ouseley -1 Auld B0DIWA pIN°1 POV DX

J131v% oA vnywb 0°0°1 0°727 3no (Baroness Hale of Richmond)

YW 297 I wwnn 0% p 7¥I2A7 Yplaw 2 %y Iy 90 noanan
:5-'!]?-'! nys 2I%°va 1°7927 7°11%02 010757

“My Lords, there was an elephant in the committee
room, always there but never mentioned, when we
heard this case. It was the dominance of advertising,
not only in elections but also in the formation of
political opinion, in the United States of America.
Enormous sums are spent, and therefore have to be
raised, at election times”.
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“[48] In the United Kingdom, and elsewhere in
Europe, we do not want our government or its policies
to be decided by the highest spenders. Our democracy
is based upon more than one person one vote. It is
based on the view that each person has equal value.
'Within the sphere of democratic politics, we confront
each other as moral equals' (see Ackerman and Ayres
Voting with Dollars (2003) p 12). We want everyone
to be able to make up their own minds on the
important issues of the day. For this we need the free
exchange of information and ideas. We have to accept
that some people have greater resources than others
with which to put their views across. But we want to
avoid the grosser distortions which unrestricted access
to the broadcast media will bring.

[49] So this case is not just about permissible
restrictions on freedom of expression. It is about
striking the right balance between the two most
important components of a democracy: freedom of
expression and voter equality...

[51] For all the reasons which my noble and learned
friend, Lord Bingham of Cornhill, has so eloquently
and comprehensively given, I agree that the ban as it
operates in this case is not incompatible with the
appellants' convention rights”.

YYXMRA XVIANAY *RWI N°v°2I5 NNIDID 0DIB% Wpana °d 771°727 015°0°
¥13pY QIpn PR .ANY 133191 2ApA DY NLAY oNYDWI NISOW L,0°INR NIWRD
$WYN DIWY 0°IN°1 DIPRW D230 RO 10°KRY

“It is a balanced and proportionate response to the
problem: they can seek to put their case across in any
other way, but not the one which so greatly risks
distorting the public debate in favour of the rich.
There has to be the same rule for the same kind of
advertising, whatever the cause for which it campaigns
and whatever the resources of the campaigners. We
must not distinguish between causes of which we
approve and causes of which we disapprove. Nor in
practice can we distinguish between small
organisations which have to fight for every penny and
rich ones with access to massive sums. Capping or
rationing will not work, for the reasons Lord Bingham
gives”.
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777. In the first place, the Court would accept that a
provision allowing one religion, and not another, to
advertise would be difficult to justify and that a
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provision which allowed the filtering by the State or
any organ designated by it, on a case by case basis, of
unacceptable or excessive religious advertising would
be difficult to apply fairly, objectively and coherently
(the above-cited case of United Christian Broadcasters
Ltd v. the United Kingdom). There is, in this context,
some force in the Government's argument that the
exclusion of all religious groupings from broadcasting
advertisements generates less discomfort than any
filtering of the amount and content of such expression
by such groupings.

78. Secondly, the Court considers it reasonable for
the State to consider it likely that even a limited
freedom to advertise would benefit a dominant
religion more than those religions with significantly
less adherents and resources. Such a result would jar
with the objective of promoting neutrality in
broadcasting and, in particular, of ensuring a “level
playing field” for all religions in the medium
considered to have the most powerful impact”.
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"So this case is not just about permissible restrictions
on freedom of expression. It is about striking the right
balance between the two most important components
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of a democracy: freedom of expression and voter
equality".
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"...we do not want our Government or its policies to
be decided by the highest spenders. Our democracy is
based upon more than one person one vote. It is based
on the view that each person has equal value. '"Within
the sphere of democratic politics, we confront each
other as moral equals'... . We want everyone to be
able to make up their own minds on the important
issues of the day. For this we need the free exchange
of information and ideas. We have to accept that some
people have greater resources than others with which
to put their views across. But we want to avoid the
grosser distortions which unrestricted access to the
broadcast media will bring".

,210°27 WHINY NNIDD7 YV 1Y aX7I 7IMXRNI (Aditi Bagchi) ¥R 7108190 .40
MV OYENR DY AUIOW D°WIIIT 02°VID 0D YW D1ION RP1T MYYY nwyw
2°¥7% WY PPWAY A%KH DINIAD (1K AT 111°5M NIDPpWIT NIID0A L3107
*DIRY LRI NP DOHI0M 0PN LT AVT 0D Py L0 YV w037 weIn YW 15772
NI1507 DI¥NY TIN L2V 2T WOIN NI2AT (YyN? 2IvD91 29ynaY 71N Yy 7210 Ax
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[W]e should not blindly emphasize the dangers posed
by state action at the expense of those posed by certain
types of private action . . . Random insults by
individual private actors are not likely to affect the
political identity of those insulted. But restrictive
choices by mass media that influence large numbers of
people and claim to respond to the views of the public
do pose a substantial threat to those excluded from
their forums. This is not to say that these media must
affirm all viewpoints, but the rules governing access--
rules affirmatively enacted by the government--should
ensure that each citizen can consider herself a
participant in public discussion.
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“[W]hen private actors wield disproportionate power
over public discourse, the state should ensure that all
citizens retain the access necessary for their voices or
views to count.”
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Aditi Bagchi, Deliberative Autonomy and Legitimate
State Purpose Under the First Amendment, 68 Albany
L. Rev. 815 (2005) 819, 861-962
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"There is a close relationship between the standard of
justification required under s. 1 and the scope of the
guaranteed rights. If the courts give to the guaranteed
rights a broad interpretation that extends beyond their
purpose, it is inevitable that the court will relax the
standard of justification under s. 1 in order to uphold
legislation limiting the extended right. For example, if
the guarantee of freedom of expression in s. 2(b) were
held to protect perjury, fraud, deception and
conspiracy — all forms of expression in an extended
sense — it would be foolish to require a legislative
body to satisfy a high standard of justification in order
to regulate or prohibit such obviously harmful
behavior.

...Each right should be so interpreted as not to reach
behavior that is outside the purpose of the right —
behavior that is mnot worthy of constitutional
protection. ...

:NIW AT 192 9737 PR ARYING NIAAN 03 [IVLY 1071 ,0INR

“It may well be that it makes little difference in result
whether the courts opt for a stringent standard of
justification coupled with a purposive interpretation of
rights, or for a relaxed standard of justification
coupled with a broad interpretation of rights”.
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“...[I]t certainly makes a great deal of difference to
the scope of judicial review. If the rights are broad,
and the standard of justification is low, then many
more charter challenges will come before the courts,
and will fall to be determined under s.1. since the
standard of justification under s. 1 would be low, it
would be difficult to devise meaningful constraints on
the process of judicial review. The result would be
that judicial review would become even more
pervasive, even more policy-laden, and even more
unpredictable than it is now. In my view, therefore,
the courts should adhere to the strict standard of
justification prescribed by Oakes, and should give a
purposive (rather than a generous) interpretation to the
guaranteed rights. That approach will help to stem the
wasteful floods of litigation, to limit the occasions
when courts have to review the policy choices of
legislative bodies and to introduce meaningful rules to
the process of Charter review”.
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Yves De Montigny, The Difficult Relationship between Freedom of Expression and
its Reasonable Limits, 55(1) Law & Contemp. Prob. 35 ; V. Blasi, The Pathlogical
Perspective and the First Amendment, 85 Colum. L. Rev. 449, 479 (1985) ; Sidney
R. Peck, An Analytical Framework for the Application of the Canadian Charter of
Rights and Freedoms, 25 Osgoode Hall L.J. 1 1987

Bradley W. Miller, "Justification and Rights Limitations" W 19AX» NX 03 IXT
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