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Freedom of the press furthermore affords the
public one of the best means of discovering and
forming opinion of the ideas and attitudes of
political leaders. More generally, freedom of
political debate is at the very core of the concept
of a democratic society which prevails throughout
the Convention.

The limits of acceptable criticism are accordingly
wider as regards a politician as such than as
regards a private individual. Unlike the latter, the
former inevitably and knowingly lays himself open
to close scrutiny of his every word and deed by
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both journalists and the public at large, and he
must consequently display a greater degree of
tolerance.
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In addition, the cases finding allegations of anti-
Semitism and the related allegations of being a
"Naziphile” or a "Quisling” to be defamatory per
se all arose in the 1940s, when an allegation of
anti-Semitism was tantamount to an allegation of
sympathy with Nazi Germany. In those days, when
almost every American family had some
involvement with the war against Nazi Germany
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and its allies, an allegation of sympathy with the
enemy could easily destroy a person.

Today, passions have had almost half a century
to cool, and although an allegation of anti-
semitism is as morally reprehensible now as it
was then, the consequences of such an allegation
today bear little resemblance to the harm a
defamed person would have suffered in the
1940s.

In light of the preceding discussion, we hold the
phrase "anti-Semitic,"” like the other ethnically
related slurs in the cases cited above, is not
defamatory per se.
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See: 82 BVerfGE 272 (1990); Eric ) ¥373 DWW 132 n1anx %vin o0 %1070
.(Barendt, "Freedom of speech" (Oxford, 2" ed., 2005), pp. 215-216
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NRXITA NTINR 2301 7332 MoT? nan Yy L(Fair-Comment 7 naamy 1177 X991 N0l
D02 W ;7772I¥2 K1 AYIA 9217m :NITIOC VIR 79I 00IOnT DY HuIn ,vIn b
H¥2 XI7 OX 03,72 PPIAAY WY W QIRW 3 R°7 AYIN 3 NYNWIT AYIY pOOM NIV
MY Q0IDAT DR NIX 77IY ANYNM IR 1910215 N157DIN IR L, NPNXR ,NIPIVIA NITHY
3 YIN7 1797 R XX LY WY 132 NPINRM 0D I RITLAPR NITI0° NN buia

PORT XY MEY 00IDNR 03 wawn a1 wpna L, 1 (Malice) pra avawm avn
IR IPXYY XIAWS ,01070% P10 ¥Im LANINHRY TWRA WIR AW IR LYW 770va
Branson v. Bower (NoO. 2) ) m1p% m2p Irx wnawh »wy X173 %3 OX 77177 7100
[2002] 2 WLR 452, Cheng v. Tse Wai Chum [2000] HKCFA 86; Price &
Duodu, "Defamation — Law, Procedure and Practice”, (3rd ed., (2004)
pp. 69-78; Milmo & Rogers "Gatley on Libel and Slander" (10" ed.,
Cheransky v. Armadale ) nTipa o3 nm a7 7o°on .((2004), pp. 288-324;
Marais v. Richard, 1981 ) npmax o111 ((1978) 90 D.L.R (3d) 321, SCC

(1) S.A. 1157, AD
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DI07DW M3 OR RYKX 21077 MWwa Av*aon a3 ox0ny 1ov &Y ,('Public official™)
,IPW DI0IDIW YT 00BN *3 MY vapia by .(“"actual malice™) 12 nwva wrava
70> .(New York Times v. Sullivan 376 US 254 (1960)) 75% orra w>Ix monw X
n3172 12vm xonw ,('convincing clarity") 7ma3 an7 n31T2 B9 NPRY PR TN
INDWR NTH? DXNAA ¥I3IN , X WIR 1N APRWT OAIIR VDWH NYIPHT AN
Gretz v. Robert ) mwp x11 1Y% 010957 XWNY OA*2 INDWR X 595 1DIXI 712°%3
OX AX 0™¥’D1 73T RY NX7 WK 722 12vm (Welch Inc. 418 US 323 (1974)
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Dun & Bradstreet Inc v. Greenmoss ;Gretz nwao) (public concern)
Iy Yva 70 1va 01079w vIp oIx v L(Builders Inc 472 US 749 (1985)
TPWRIAW 131 OX ,INYOAD P32 0MIX°DY 1331 RIT 0D LK1 nYIPpni 1o0an MR
Philadelphia Newspapers v. Hepps 475 US 765 ) nn21 arx 9% nnonw
3D 132 *1¥°D2 NIOT? NP AWR ORPINKRT VWM *3 X1 nwyni ax¥Ing .((1986)
E. Barendt, "Freedom of ) »wox 1xw vymnd 9277 ,712°% "WIR 2397 ,2907 0wa
QDMWY RPPINRT POV LOWNT N°A DWW Y3 XY ,NXT oy (Speech”, pp. 208-209
Dun & nwipa 2197 >vown pHR NINR IT IATPHI MIPCIYH LT ATRAn Awiab
,Gretz na%1 nx TipAY o°1121 i ,White 1 Burger oovown iy inixa .Bradstreet
OX ,0°1%°D2 NI9TY 1297 M wIR 23w p1odY1,Sullivan nav i nx wnn Mpw axl
P2 amn nyY gow aw \White vewn .npw Ao oo anwraw oY

7120 X7 ,Dun & Bradstreet pava P poo na°n> nya ,nany »> ¢ ,Sullivan
PN P71 NP2 NYRWAR MINNYYR NYNIT 219N WWNT OY NITTINNAY LPNIY CYIHRIY
WWAT ,INW R 207 0Rw 9Y 12 792°% "WIR 2w an15°2 2 Awp aynank %2171 ,n3%
PDNDY QIpM %71 ,NIWDR NP2 73172 YAID TAID AN 77 DRV PUI¥A KD IR
,¥3DI7 NAIW? 1p0DTW LBWM NIRXITA PONOI? AR IR 0IX’D7 NYW NP7 YW *y¥nRa

$1WHDY .VBWMI N2 DAY T1°0Y 02595 212 12°X CWIR DI0RY XYW 7253

"l have also become convinced that the Court struck an
improvident balance in the New York Times case between
the public's interest in being fully informed about public
officials and public affairs, and the competing interest of
those who have been defamed in vindicating their
reputation. (p. 767).

Although there was much talk in Gertz about
liability without fault and the unfairness of
presuming damages, all of this, as was the case in
New York Times, was done in the name of the First
Amendment, purportedly to shield the press and
others writing about public affairs, from possibly
intimidating damages liability. But, if protecting the
press from intimidating damages liability that might
lead to excessive timidity was the driving force
behind New York Times and Gertz, it is evident that
the Court engaged in severe overkill in both cases"
(p. 771).
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