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C. Wadlow, The Law of Passing-Off, 2" ed. London: Sweet & 71IX7 721
: 374 'ny2 Maxwell, 1995

"If the idea of the mark" is the same in both
cases, then the public may be led to believe that
there is a connection between the two parties.
The public is used to marks with a common theme
being used on different goods from the same
source, and to traders modifying their marks on
their less essential details."
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"Similarity is not limited to the eye or ear. The
mental impact of a similarity in meaning may be
so persuasive as to outweigh any visual or
phonetic differences. That is, the "psychological
imagery evoked by the respective marks" may
overpower the respective  similarities  of
differences in appearance and sound... Even
though the conflicting marks are totally dissimilar
as to visual appearance and phonetic sounds, if
their meaning is so similar that the ordinary buyer
is likely to confuse meanings, then it may be likely
that the buyer will confuse the marks."

(J. Thomas McCarthy, On Trademarks and
Unfair Competition, 4" ed. (Deer field, IL: Clark
Boardman Callaghan, c- 1996), p. 23-90-23-91).
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(f) Overall impression is to be considered

The global appreciation of the likelihood of
confusion must, as regards to visual, aural or
conceptual similarity of the marks in question, be
based upon the overall impression created by
them, bearing in mind, in particular, their
distinctive and dominant components. The
perception of marks in_the mind of the average
consumer of the category of goods or services in
question plays a decisive role in the global
appreciation of the likelihood of confusion. The
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average consumer normally perceives a mark as
a whole and does not proceed to analyse its

various details.

(g) Imperfect recollection

Account is to be taken of the fact that the average
consumer only rarely has the chance to make a
direct comparison between different marks but
must place his trust in the imperfect recollection

of them he has kept in his mind. It should also be
borne in mind that the average consumer's level
of attention is likely to vary according to the
category of goods or service in question.”

(.\2.T = pPNna NI'R NYATAN)

"This is an established principle of trademark
law... that the pictorial representation and its
literal equivalent conjure up the same mental
image or suggestion and that purchasers do not
often have an opportunity for a side by side
comparison of marks and must rely upon the
memory or recollection of past experience which
often times is hazy and of a general or overall
recollection”.
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"The test whether or not goods are 'of the same
description' would seem to be supplied by the
question- Are the two sets of goods so commonly
dealt in by the same trader that his customers,
knowing is mark in connection with one set and
seeing it upon the other, would be likely to
suppose that it was used upon them also to
indicate that they were his goods? The matter
should be looked at from a business and
commercial point of view".
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