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“The action for money had and received lies only
for money which the defendant ought to refund ex
aequo et bono. Was there any obligation here to
refund? There was a debt due to Short, secured by
a bond and a supposed equitable charge by way of
collateral security. The property on which Short
had the charge was conveyed by Carter to the
bank. Short having died, the defendant, his
executrix, applied to George Carter for payment of
the debt due to her husband, the testator. Carter
referred her to the bank, who paid the debt, and
the bond was satisfied. The money which the
defendant got from her debtor was actually due to
her, and there can be no obligation to refund it”
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From this formidable line of authority certain
simple principles can, in my judgment, be
deduced.

1. If a person pays money to another under a
mistake of fact which causes him to make the
payment, he is prima facie entitled to recover it as
money paid under a mistake of fact.

2. His claim may however fail if: (a) the payer
intends that the payee shall have the money at all
events, whether the fact be true or false, or is
deemed in law so to intend; (b) the payment is
made for good consideration, in particular if the
money is paid to discharge, and does discharge, a
debt owed to the payee (or a principal on whose
behalf he is authorised to receive the payment) by
the payer or by a third party by whom he is
authorised to discharge the debt; (c) the payee has
changed his position in good faith, or is deemed in
law to have done so.
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14. Discharge for Value

(1) A creditor of another having a lien on

another’s property who has received from a third

person any benefit in discharge for the debt or

lien, is under no duty to make restitution

therefore, although the discharge was given by

mistake of the transferor as to his interests or

duties, if the transferee made no misrepresentation

and did not have notice of the transferor’s

mistake.
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“A mere matter of bookkeeping ought not to
defeat the right of recovery” (Herlihy V.
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(1933)).
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