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"The tariff is the part of the life sentence that must be served
in prison as a punishment for the offence committed and as a
general deterrence to others. The tariff is therefore a
minimum period a prisoner must serve in prison before
being considered for release on life licence. Once the tariff
has been served the Parole Board will consider whether or
not the prisoner should be released. The prisoner will only
be released if the Parole Board believes that he is no longer a
risk to the public. It is possible, therefore, that a prisoner
serving in custody for the rest of his life; although in practice
only the most serious cases, usually those involving multiple
acts of murder, will require a prisoner to remain in custody
for the rest of his life"...
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"The Court considers that it may now be regarded as
established in domestic law [in Britain — H.M]... as regards
the nature of tariff-fixing. It is a sentencing exercise. The
mandatory life sentence does not impose imprisonment for
life as a punishment. The tariff, which reflects the individual
circumstances of the offence and the offender, represents the
element of punishment... This conclusion is reinforced by
the fact that a whole life tariff may, in exceptional cases, be
imposed where justified by the gravity of the particular
offence".

:(87 17pDID3) 19

"The Court has found above that the tariff comprises the
punishment element of the mandatory life sentence. The
Secretary of State's role in fixing the tariff is a sentencing
exercise, not the administrative implementation of the
sentence of the court as can be seen in cases of early or
conditional release from a determinate term of
imprisonment. After the expiry of the tariff, continued
detention depends on elements of dangerousness and risk
associated with the objectives of the original sentence of
murder".
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"What happens in practice is that, having taken advice from
the trial judge, the Lord Chief Justice and departmental
officials, the Home Secretary assesses the term of
imprisonment which the convicted murderer should serve as
punishment for his crime or crimes. That decision defines
the period to be served before release on licence is
considered. This is a classical sentencing function. It is
what, in the case of other crimes, judges and magistrates do
every day". (0”1l — %W 3WATAN)

:(24 7pDDI) 12

"It is clear beyond doubt that the fixing of a convicted
murderer's tariff, whether it be for the remainder of his days
or for a relatively short time only, involves an assessment of
the quantum of punishment he should udergo™.
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"The first step in Mr. Fitzgerald's argument is that the tariff-
fixing exercise in the case of a mandatory life prisoner is
either a sentencing exercise or is so closely analogous to a
sentencing exercise that any difference is of no significance.
As to the categorization exercise, as a matter of domestic
law | have no doubt Mr. Fitzgerald is right".

(Regina (Anderson) v. Secretary of State for the Home
Department [2001] EWCA 1698)
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R v. Secretary of State for the Home ) 2°771%27 n°a %w 5031 7°7-pod? O3 2
WP (1997 NIW2 920) 197R1 aw ,(Department, ex parte Pierson [1998] AC 539
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"The undeniable fact is that in fixing a tariff in an individual
case the Home Secretary is making a decision about the
punishment of the convicted man. In any event, a majority
holding in Reginav. Secretary of State for the Home
Department, ex parte Venables [1997] 3 W.L.R. 23
concludes the matter. Lord Goff of Chieveley held that the
Home Secretary is 'exercising a function which is closely
analogous to a sentencing function with the effect that, when
so doing, he is under a duty to act within the same
constraints as a judge will act when he is exercising the same
function'..."
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"[T]he administering state may adapt the sanction to the
nearest equivalent available under its own law, provided that
this does not result in more severe punishment or longer
detention"...

12

"The task of the administering state under Article 10.2 is,
when adapting a sentence, as far as possible to bring
correspondence between the ‘punishment’ which would have
been imposed in the sentencing state and (the remainder of)
the sentence to be served in the administering state. That will
require a reasoned judgment as to the likely duration of the
custodial element of the sentence had the sentence been
served in the sentencing state"...
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“It will be seen that although the Irish court has ruled that
the punishment element of the sentence of life imprisonment
subsists throughout the duration of the sentence, the matters
which the minister is enjoined to consider before authorizing
temporary release include factors relating both to the gravity
of the offence and to the risks posed by the offender's
release. ..

There is [...] no justification for a conclusion that a
minimum term of 7 years should be fixed in order to provide
the Parole Board of England and Wales with the opportunity
immediately to consider the Appellant's release. Such a
course would not have been calculated to bring
correspondence between the nature and duration of the
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punishment or sanction since the Parole Board in England
and Wales would be required to assume that the punishment
and deterrent element of the sentence had already been
fulfilled”.
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"49. Where the administering State opts for the "continued
enforcement” procedure, it is bound by the legal nature as
well as the duration of the sentence as determined by the
sentencing State (paragraph 1): the first condition ("legal
nature") refers to the kind of penalty imposed where the law
of the sentencing State provides for a diversity of penalties
involving deprivation of liberty, such as penal servitude,
imprisonment or detention. The second condition
("duration™) means that the sentence to be served in the
administering State, subject to any later decision of that State
on, for example, conditional release or remission,
corresponds to the amount of the original sentence, taking
into account the time served and any remission earned in the
sentencing State up to the date of transfer.

50. If the two States concerned have different penal systems
with regard to the division of penalties or the minimum and
maximum lengths of sentence, it might be necessary for the
administering State to adapt the sanction to the punishment
or measure prescribed by its own law for a similar offence.
Paragraph 2 allows that adaptation within certain limits: the
adapted punishment or measure must, as far as possible,
correspond with that imposed by the sentence to be
enforced; it must not aggravate, by its nature or duration, the
sanction imposed in the sentencing State; and it must not
exceed the maximum prescribed by the law of the
administering State. In other words: the administering State
may adapt the sanction to the nearest equivalent available
under its own law, provided that this does not result in more
severe punishment or longer detention. As opposed to the
conversion procedure under Article 11, under which the
administering State substitutes a sanction for that imposed in
the sentencing State, the procedure under Article 10.2
enables the administering State merely to adapt the sanction
to an equivalent sanction prescribed by its own law in order
to make the sentence enforceable. The administering State
thus continues to enforce the sentence imposed in the
sentencing State, but it does so in accordance with the
requirements of its own penal system".
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"In a written answer on 10 November 1997 (Hansard (HC
Debates), 10 November 1997, cols 419-420) the Home
Secretary (Mr. Jack Straw) addressing the same subject,
stated:
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'| take the opportunity to confirm that my approach on the
release of adults convicted of murder once tariff has expired
will reflect the policy set out in the answer given 27 July
1993. In particular, the release of such a person will continue
to depend not only on the expiry of tariff and on my being
satisfied that the level of risk of his committing further
imprisonable offences presented by his release is acceptably
low, but also on the need to maintain public confidence in
the system of criminal justice...'

As already indicated, the need to maintain public confidence
in the administration of criminal justice is a matter of which
account is routinely taken when deciding how long a
convicted murderer should remain in prison, as it is in the
case of other serious offences. No issue arises in this appeal
on Mr Howard's head (c) (the public acceptability of early
release) upon which, the House was told, reliance has
never in practice been placed. One must however question
whether it could ever be lawful to continue to detain a
convicted murderer who had served the punitive term judged
necessary to meet the requirements of retribution and general
deterrence and whose release was not judged by the Parole
Board to present any significant risk of danger to the public".
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"Reference has been made by Secretaries of State to a third
element - public acceptability of release - yet this has never
in fact been relied upon. As Lord Justice Simon Brown
forcefully commented in the case of Anderson and
Taylor (see paragraph 46), it is not apparent how public
confidence in the system of criminal justice could
legitimately require the continued incarceration of a prisoner
who had served the term required for punishment for the
offence and was no longer a risk to the public”.
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