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“In my view, such a rule, which no court has ever formulated, would
itself be vague and uncertain. The question of what would constitute
sufficient guidance to the executors is so much a matter of degree that |
think it would be quite impossible to say in advance whether the power
was valid or not” ( at p. 1508).
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7907 DIPN 72 VMM 11'RY MR NP'1ITNA [IW72 DRI DNTAIN K7 DDITN DR 1INAY W' DDINNY AXgn
['T-709a , Lord Macmillan 2w 1maT %07 0'o' .wAI'n NX 1IN ¥' DDINNW AXIAZA NaN NINT JaTa
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“The choice of beneficiaries must be the testator’s
own choice. He cannot leave the disposal of his
estate to others. The only latitude permitted is
that, if he designates with sufficient precision a
class of persons or objects to be benefited, he
may delegate to his trustees the selection of
individual persons or objects within the defined
class. The class must not be described in terms so
vague and indeterminate that the trustees are
afforded no effective guidance as to the ambit of
their power of selection” (Chichester Diocesan Fund
and Board of Finance (incorporated) v. Simpson [1944]
A.C. 341, at p. 349).

,N"700INA IV vowNN N1 7w T-pooa L(Kitto voiwn 'on) At YA non NnIT NNAl

"0 Tatham v. Huxtable nenoa

“...the proposition should, | think, be accepted that a testamentary
disposition in favour of a person or persons to be selected by someone
other than the testator himself, if it is not to fail as infringing the general
rule forbidding the delegation of testamentary power, must either confer
upon the person authorized to make the selection a general power



equivalent to ownership or define with certainty a class or group from
which the selection is to be made” (ibid, at p. 655).

Lutheran Church of Australia v. Farmersw Co-operative Executors & Trustee :x1 )

(LTD. (1970) 121, C.L.R. 628.
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Diocesan Fund and Board of Finance (incorporated) v. Simpson [1944] A.C. 341, at
NWI92 ,NT |'AN MWL AN2VWN LPY NNAY 770 71 X7 At annn D 07 aiwn nnt oy L(p. 371.
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E’ nulla ogni disposizione testamentaria con la
quale si fa dipendere dall' arbitrio di un terzo
I'indicazione dell’erede o del legatario, ovvero la
determinazione della quota di eredita’.

Tuttavia e’ valida la disposizione a titolo
particolare in favore di persona da scegliersi
dallonerato o da un terzo tra piu’ persone
determinate dal testatore o appartenenti a famiglie
o categorie di persone da lui determinate, ed €’
pure valida la disposizione a titolo particolare a
favore di uno tra piu’ enti determinati del pari dal
testatore...”.

N"7221X7 DIANAL

“631. (Provisions left to the arbitrary choice of a
third person).

Any testamentary provision by which selection of
the heir or legatee or specification of the share of
the inheritance is made to depend on the arbitrary
choice of a third person is void.

However, a provision by particular title in
favor of a person to be designated by the person
charged or a third person from among several
persons designated by the testator or belonging
to families or categories of persons designated by
him is valid; and a provision by particular title in
favor of one among several entities designated by
the testator is also valid...”. ('n 'x - v niwatan)
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“As we have seen, the early English law treated
the exercise of the power as merely an event upon
which the interest shifted to the appointees. The
power itself was not an interest in the property.
Once the donee exercised the power by
appointing, the appointees took directly from the
donor. It was most as though the donee were an
agent acting for the donor...

The present American law is based in part on a
logical development of this technical concept of
the power, and in part on a realistic approach to
general and special powers. The donee of a
general power of appointment is in a position
tantamount to ownership... On the other hand the
donee of a special power is more like a trustee.
The owner is to act not for his or her own benefit
but for the benefit of the objects of the power.
However, strictly speaking, the donee is not a
trustee. The donee does not have legal title or any
of the management functions of the trustee. The
trust is merely an analogy, useful but not
controlling” (J. Ritchie, N.H. Alford Jr. & R.W. Effland,
Cases and Materials on Decedent’s Estates and Trusts
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(Westbury, New York, The Foundation Press, 1988), at
pp. 873-874).

77210 ,"720K0D TR TV ,NRIND IRWANN TOIN 09N DN9%Y TIVA D L,N7IY IRINNN N

INPIRD TNV TN ,NI7Y Y 1TRyNnY 2N 2N Nmnn NRYINN 72 Taynl ,NINKan Toinn |'o1ny
special ) nTnIrn ARWAN 17 DPWIN DRINAY DM .ARYINN ToM W NMMKD NN DX qun
NNIT TAYN2 1'N ,A¥IAR NN WAl N7 wnimn T 7y Jnoin -y L (power of appointment
'K ITYNY X7 .ARYINN 17 NINY DNITw 0'oN0RD Y vt vw ar ama (trustee) sy

17V N¥ANW X ,INK [IW7 .0'0210 NIX 7017 NIdNO 72 'K N1MnN7 - [NXIN N1IY1 - WX ,Wnn [nxa 7vd
1N 772 'R ,NI7UN 7w nmxan NaNy 1wn) NRNRRIN T0M M7 1ynwnd Xl KiN 'R NIRRT N2In

(1035 'y (1996 ,0"win' ,aw 77n) nint7un
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‘w47 no1in 1w Nicolls

“The real contest is between successive trusts on
the one hand and successive general powers of
appointment on the other hand. A trust requires
the existence of three certainties, those of
intention, subject-matter and objects. | find it
impossible to discern in the language of the
testatrix any intention to create a trust and am
therefore left with the conclusion that the true
character of the interest is that of a general power
of appointment” (ibid, at p. 324).
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The intestacy system is designed to implement the testator's
probable intent in the absence of a will. Where a testator has
made a negative will, however, it is anomalous to frustrate his
actual intent by mechanically following the statutory scheme
of intestacy: the testator’'s own will shows that he preferred
his own plan of distribution to that provided by the intestacy
statute. (emphasis added - M.C.)

2wy i vaipn 2-101(b) qwo 17 qoi,1990 mawa |7in Uniform Probate Code -n ,ninxi

§ 2-101. Intestate Estate

(@) e

(b) A decedent by will may expressly exclude or limit the right
of an individual or class to succeed to property of the
decedent passing by intestate succession. If that individual or
a member of that class survives the decedent, the share of
the decedent’s intestate estate to which that individual or
class would have succeeded passes as if that individual or
each member of that class had disclaimed his [or her]
intestate share.

NYTNN NXIINYT 120NN N2T NN Bkl

New subsection (b) authorizes the decedent, by will, to
exclude or limit the right of an individual or class to
share in the decedent’s intestate estate, in effect
disinheriting that individual or class. By specifically
authorizing so-called negative wills, subsection (b)
reverses the usually accepted common-law rule, which
defeats a testator’s intent for no sufficient reason.

DTIZ TN .NY771W AR DA NP7 AnTann nirny ,ULP.CL - "Ny mman nnaiv gx ) niajva

:(§ 1-201 (48)) it nn'n 1990

(48) “WIill” includes codicil and any testamentary
instrument which merely appoints an executor or
revokes or revises another will.
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:(§ 1-201(56)) nmann x'n 1T N NN

(56) “Will” includes codicil and any testamentary
instrument that merely appoints an executor, revokes
or revises another will, nominates a guardian, or
expressly excludes or limits the right of an individual or
class to succeed to property of the decedent passing
by intestate succession (emphasis added - M.C.)
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The court's disfavor of escheat is based on a social policy ...
This policy is that society would prefer to see a decedent’s
property pass to his family rather than to the state. Yet,
Jetter clearly demonstrated by the express terms within his
will that the last thing he would prefer is for his relatives to
inherit his property. Therefore, the social policy behind the
law's abhorrence of an escheat does not apply here, nor in
any case where a testator has clearly disinherited all of his
heirs.

(MY - nivan Pt [T AN - Nivan Mavn nwn? ndn KN 1w ‘escheat” )
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