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The Law Of Torts (St. Paul, 1984),p. 189 R.A. Buckley The Modern Law Of

Negligence (2”“. Ed., London, 1993), p. 300; B.S. Markesinis & S.F. Deakin

Tort Law (3". ed., Oxford, 1994), p. 258-259).

Bolam v. Friern Hospital java p7n 7093 Nava nwaj LIt nmioa nf7aaxn nd7nn

NNAW n'o91 nwnisw '9d ,nd7n nnik '9%7 .Management Committee (1957) 1 WLR 582
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I. Kennedy & A. Grubb Medical law (2ed, :x1 1T nrai02 nnyy N'72182 N'09N NINNONNY

London, 1994), p. 450-460; M. Davis Textbook On Medical Law (1996), p. 78-81).

wa Lord Browne-Wilkinson 7w ' pooa Bolam no7n7 ormi7n na wam ,nanny

nr 1ya .3.Bolitho v. City And Hackney Health Authority (1997) W.L.R. 1151,1159
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,0M'T) DZN] D DX ,05VnNn N 21>' ,yanin xoNn T NnLPNIY NTIAVN NLV'Y D'ONIN 0'S01
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H. Teff “The Standard of Care in Medical :pa ot "w% IX1) .'RINX IX D120 NIRY

Negligence - Moving on from Bolam?", 18 Oxford Journal of Legal Studies (Autumn

1998), p. 473).

NXON7 N7AIpN NP'VPI9 NNDIN NPO0NY N1ANN NT'N7 0N ,N'MIIoNN N'M2IRN NN
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“The court, not the medical profession, is the ultimate
arbiter on whether the relevant conduct meets the
standard of care, although evidence of medical
practitioners can often be of highly persuasive and
sometimes decisive value to the court in identifying the
relevant standard of care. Even where the issue is
diagnosis and treatment, rather than the provision of
information and advice, current medical practice may not
be determinative.”

27 The Law Of Australia, p. 50.

Rogers v. Whitaker, 175 |mya ,n'"00ix Y ['7vn vownn N2 2w '1-709 DA IXN

Commonwealth Law Reports (1992), p. 479,489,493.



International Medical Malpractice - D. Giesen mTitnn Y¢ n®02a nyam nniT nwn

:NNIY VOWN NIV'WA IT N™AI02 N?'09N NINNSNN v Inpoa ,Law (London, 1988)

“Evidence as to some sort of ‘standard practice’ is not
necessarily to be taken as conclusive on an issue of
negligence. A ‘common practice’ simply may not
be good enough to fulfil the standard require by
the law. The ultimate question, therefore, is not
whether the physician’s practice of conduct
accords with the practice of his profession or
some respectable part of it, but whether it
conforms to the standard of reasonable care
demanded by the law”.

(2.7 - v niwaThn)

.(110 - 109 n'va nw)

70 7W2 NIMNNA 1109 NIN7YN YANIN KON A NN 722 X7 D ,N1NNKY 7091 NTja DA

ter Neuzen |1aya 1'T 7092 .N9IPN NNINA YIXZNAN 'WIXK 2172 721701 2101 AW [DIKA 7V9 D NDINY

D NTp 7w I'7vn vownn N yap V. Korn,

“..Thus, it is apparent that conformity with
standard practice in a profession does not
necessarily insulate a doctor from negligence
where the standard practice itself is negligent. The
qguestion that remains is under what circumstances will
a professional standard practice be judged negligent?
It seems that it is only where the practice does not
conform with basic care which is easily understood by
the ordinary person who has no particular expertise in
the profession... For example, where there are
obvious existing alternatives which any raesonable
person would utilize in order to avoid a risk, one
could conclude that the failure to adopt such
measurees is negligent notwithstanding that it is
the prevailing practice among practitioners in that
area.”

(ter Neuzen v. Korn, 127 Dominion Law Reports (1995),
577, 592)

(2.7 - v niwaThn)
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“The problem is in defining the ‘type’ of damage that
must be foreseen. It would be possible to take a broad
view of the classification of harm, dividing it into
personal injury, damage to property and financial loss.
Thus, if any personal injury were foreseeable the
defendant would be liable for any type of personal
injuries that occurred. The courts have not done this,
although the eggshell skull rule as applied to personal
injuries comes close to this result. In practice a
compromise position seems to have been adopted in
which the courts insist that the damage must be of a
foreseeable type or kind, whilst giving this term a
comparatively wide meaning.”

(Michael A. Jones, Medical Negligence (1991), at p.
193)
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‘It is so easy to be wise after the event and to
condemn as negligence that which was only a
misadventure. We ought always to be on our guard
against it, especially in cases against hospitals and
doctors. Medical science has conferred great benefits
on mankind, but these benefits are attended by
considerable risks. Every surgical operation is attended
by considerable risks. We cannot take the benefits
without taking the risks. Every advance in technique is
also attended by risks. Doctors’ like the rest of us, have
to learn by experience; and experience often teaches
in a hard way... We must not look at the 1947 accident
with 1954 spectacles.”

(ROE v. MINISTER OF HEALTH [1954] 2 Q.B. 66, at
pp. 81-82)
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D. Giesen International Medical Malpractice Law -1 Wmxn nx na nx at my?

:(London, 1988) p. 107

“tihe risks reasonably perceived determine the
standard required”.
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“Q: Professor Rood, would you say in your experience
that there is normally any effect, any detrimental effect
on a patient if anesthetic solution is injected into an
artery?
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A: No, it’s, it must be very, very common. From my
research and others we believe that involvement with
the artery, ... probably happens with block injections
up to 10% of the times.

Q: And is there generally speaking any effect on the
patient?

A: No permanent effect. Probably a very mild transient
effect in some cases. But -

Q: Transient. Temporary.

A: Yes. Very brief. | mean, this must be a common
occurrence...”.
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Koufus v. C. Czarnikow, Ltd. [1967] 3 All E.R. 686, |71n pooa ,xnait? )2

: Lord Reid 'on ,692 (The Heron II)

“The defendant will be liable for any type of damage
which is reasonably foreseeable as liable to happen
even in the most unusual case, unless the risk is so
small that the reasonable man would in the whole
circumstances feel justified in neglecting it; ...”.

Overseas Tankship (U.K.), Ltd. v. The Miller - noipn nnixn qon |"T-pooa
Steamship Co. Pty. Ltd. and Others [1966] All E.R. 709, 718 (The Wagon Mound

:vapi Lord Reid arn (No. 2))
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“In their lordship’s judgment Bolton v. Stone [1951] 1
All E.R. 1078 did not alter the general principal that a
person must be regarded as negligent if does not take
steps to eliminate a risk which he knows or ought to
know is a real risk and not a mere possibility which
would never influence the mind of a reasonable man.
What that decision did was to recognize a and give
effect to the qualification that it is justifiable not to take
steps to eliminate a real risk if it is small and if it
circumstances are such that a reasonable man,
careful of the safety of his neighbor, would think it right
to neglect it”.
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:183-184 mya Y0 D. Giesen 7w nv0a na nxAl

“Thus, a wrongdoer will be liable for damage of any
type which should have been foreseen: not in fact by
the individual wrongdoer, for this is not required, but
foreseen by a reasonable man, or a ‘prudent and
experienced person’, or even an ‘optimal observer’, of
being something of which there was a real risk, even
though such risk might only materialize in exceptional
circumstances or in highly extraordinary
circumstances, or in most unusual case, unless the
risk was so small and so very much outside all legally
relevant human experience that the reasonable or
prudent and experienced person would feel fully
justified in neglecting it or brushing it aside as

inadequate or as ‘fantastic or far fetched™.
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“It is submitted that this is the proper approach to
adopt in cases involving accepted professional
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practice. Following accepted practice, or one of
several such practices, is strong evidence of the
exercise of reasonable care, but ultimately it is for
the court to determine what constitutes negligence.
It will be rare for the court to conclude that a
common practice was negligent, but when this does
happen it will be through a finding that the practice
was not ‘responsible’. Once the practice followed
by the defendant is acknowledged to be a
‘responsible’ practice it is not open to the court to
hold that it was negligent, even where another body
of ‘responsible’ professional opinion is critical of the
practice”.
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