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"Where a person holds property subject to a
constructive trust, his creditors are not purchasers for
value and are subject to the constructive trust, except
as stated in Comment k ... So also, a creditor who
attaches the property or obtains and records a
judgment or levies execution upon the property is not a
bone fide purchaser, although he had no notice of a
constructive trust (see Restetment of Trusts, § 308).
This is true whether the property is land, or a chattel, or
a chose in action, whether the chose in action is in the
form of a negotiable instrument or not." (Restatement
of the Law of Restitution of 1937, para. 173,
Comments j, pp. 703)
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:‘Rose v. Watson (1864) 11 ER 1187, at 1190

When the owner of an estate contracts with a
purchaser for the immediate sale of it, the
ownership of the estate is, in equity, transferred
by that contract. Where the contract undoubtedly
is an executory contract, in this sense, namely,
that the ownership of the estate is transferred,
subject to the payment of the purchase-money,
every portion of the purchase-money paid in
pursuance of that contract is a part performance
and execution of the contract, and, to the extent
of the purchase-money so paid, does, in equity,
finally transfer to the purchaser the ownership of
a corresponding portion of the estate.

[NPY D2 NIKY 'R ,1'NNRD DI7YN QX 'S 72V I NIDT %W NMaNTAN ANMYn 12T 1T nvap 07N
,IMDTIN NYI9] ;0NATH TWPN '97 NA"07 W' .N1IjR7 1dIn 2 NINXKIN ON' 7w 0'ua'NN 75 a7 V7NN
702NNV DN NTIN NNA0NY IN7'WY 1NN '90d DX DNRYYY? 2'wn? D1IpPN 7¢ DN N 2N
WY NIYa7 NITIN ,DNNR D'YI D70 DAIZN 7Y NIDTTYN NIDTA 1N VOYNN N2 'Y 7W 19101

NP NRANIN D YA ,DNNK DYPNA DIANE V192 1NN DIWN 27U ywn 1o %Y Daipn 1wonwy

K.J. Gary, P. D. 7w D902 "nxa It N2 .rnnn e w191 Di7wn 73 197,10 T ;1000 DdoN Yain
:Symes, Real Property and Real People (London, 1981) at 85-86

... However, from the moment when a specifically
enforceable contract for sale is entered into with
the purchaser, the fee simple is treated in equity
as belonging to the [purchaser]. This is so even
though the conveyance has not yet been
executed and even though the purchase price has
not yet been paid. In effect, [the vendor] holds the
legal estate on trust for [the purchaser]. The
particular type of trust which arises in this
situation is often called a ‘constructive trust’.
When the conveyance of the legal estate is
subsequently executed... the legal fee simple will
be re-united with the equitable fee simple which
passed with the contract.

P. H. Pettit, Equity and the Law Of Trusts (7th ed., London, 1993) at 176- na nxI

177, E. H. Burn, Cheshire and Burn’s Modern Law Of Real Property (5"‘ ed.,



65

London, 1994) at 124-126, Halsbury’s Laws of England (4" ed., Vol. 42.,1983) par.

183, Re Register Of Titles [1954] 2 D.L.R. 18
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701N DO0N D ,Va IT N A'nnn DI7YUNA NINIMN NINMKIN 7Y NIXYIN W' ,0000N Yain Dimn

P. H. |"xnw '90 .12a%2 a1on [9IN2 XX ,AN7AN DNIVAWND NRNAKD WXE IR INXY7WD 'uipm 9
1176 'nya ,7'v7 xamn nooa ,Pettit

When the purchaser has paid the purchase price
in full and has no other obligation to perform
under the contract, the vendor is a trustee without
qualification, a naked, bare, or mere trustee, but
until that state has been reached, he ‘is only a
trustee in a modified sense' [Royal Bristol
Permanent Building Society v. Bomash (1887) 35
ChD 390 at 397], a “quasi-trustee”, or as Jessel
MR put it [Earl of Agmont v. Smith (1877) 6 ChD
469 at 475)], “He is certainly a trustee for the
purchaser, a trustee, no doubt, with particular
duties and liabilities, for it is a fallacy to suppose
that every trustee has the same duties and
liabilities, but he is a trustee”.

:Taxation Appeals (1994)28 ATR 1108 voix |'T 7091 NnXa NNIT NN 02T

Until the purchaser is entitle to insist upon
conveyance of title to the property which he has
contracted to purchase, it may be right to
describe the vendor as a trustee sub modo of the
property and the purchaser as a beneficial owner
of it sub modo. Though the purchaser has
sometimes been describes as a beneficial owner
once the contract is unconditional, the effect of
an unconditional contract for the sale of land is
more accurately stated by Kitto J as transferring
"to an extent” the beneficial ownership of the
land: Haque v. Haque (no. 2) (1965) 114 CLR 98 at
p- 124.
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