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"In my judgment, to continue to be legitimate and
morally significant, the authority to govern those
behind bars, to deprive citizens of their liberty, to
coerce (and even Kkill) them, must remain in the
hands of government authorities. Regardless of
which penological theory is in vogue, the
message 'Those who abuse liberty shall live
without it' is the philosophical brick and mortar of
every correctional facility. That message ought to
be conveyed by the offended community of law-
abiding citizens, through its public agents, to the
incarcerated individual. The administration of
prisons and jails involves the legally sanctioned
coercion of some citizens by others. This coercion
is exercised in the name of the offended public.
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The badge of the arresting police officer, the
robes of the judge, and the state patch of the
corrections officer are symbols of the inherently
IX7) public nature of crime and punishment”
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"Once an action-type has acquired a symbolic
significance by virtue of the disrespect it typically
displays, its tokens will possess that significance
and communicate the same content even if the
reason does not apply to them... As long as
certain actions are generally considered to
express disrespect, one cannot knowingly engage
in them without offending against the target's
dignity, no matter what one's motivations and
Meir Dan-Cohen, Harmful 13IX9) intentions are."
Thoughts: essays on law, self, and morality
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"The most fundamental task of the state is the task
of governing justly. Just governance requires the
state to govern its citizens under constraints
dictated by justice. Just governance presupposes
the guidance of behaviour and the issuing of
prohibitions. Note that the integrationist
justification provided here is premised on the
assumption that the state is justified in issuing
prohibitions and that the violations of these
prohibitions justifiably trigger the infliction of
sanctions. The integrationist justification aims to
show that when these conditions are satisfied, the
state, and the state alone, ought to make
determinations concerning the severity of these
sanctions, and then inflict them. The state cannot
thus delegate these powers to private entities” ,0W)
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“In several respects, the prison must be an
exhaustive disciplinary apparatus: it must assume
responsibility for all aspects of the individual. His
physical training, his aptitude to work, his
everyday conduct, his moral attitude, his state of
mind; the prison, much more than the school, the
workshop or the army, which always involved a
certain specialization, is ‘omni-disciplinary’. . . .
Lastly, it gives almost total power over the
prisoners; it has its internal mechanisms of
repression and punishment: a despotic discipline.
It carries to their greatest intensity all the
procedures to be found in the other disciplinary
mechanisms. It must be the most powerful
machinery for imposing a new form on the
perverted individual; its mode of action is the
constraint of a total education: ‘In prison the
government may dispose of the liberty of the
person and of the time of the prisoner; from then
on, one can imagine the power of the education
which, not only in a day, but in a succession of
days and even years, may regulate for man the
time of walking and sleeping, of activity and rest,
the number and duration of meals, the quality and
ration of food, the nature and product of labour,
the time of prayer, the use of speech and even,
so to speak, that of thought, that education which,
in the short, simple journeys from refectory to
workshop, from workshop to the cell, regulates
the movements of the body, and even in moments
of rest, determines the use of time, the time-table,
this education, which, in short, takes possession
of man as a whole, of all the physical and moral
faculties that are in him and of the time in which
he is himself [Charles Lucas, De la réforme des
prisons, 123-24 (1836)]" (Michel Foucault,
Discipline & Punish: The Birth of the Prison,
235-36 (trans. Alan Sheridan, 1977)).
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"[P]rison  privatization could be reviewed in
conjunction with criminal justice policy and not just as
part of the question of privatization more generally"
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power to private parties a comparative perspective 76
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"The first of these political senses of ... liberty ...,
which ... I shall call the 'negative' sense, is involved
in the answer to the question 'What is the area within
which the subject - a person or group of persons - is or
should be left to do or be what he is able to do or be,
without interference by other persons?' The second,
which | shall call the 'positive' sense, is involved in
the answer to the question 'What, or who, is the source
of control or interference that can determine someone
to do, or be, this rather than that?'"(Isaiah Berlin “Two
Concepts of Liberty" (1958), In lIsaiah Berlin Four
Essays on Liberty (Oxford, 1969)).
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Right to 33>°1yw Convention for the Protection of Fundamental Rights and Freedoms
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"[T]he positive obligations recognized under Article 5
have been relatively limited. It has been accepted that
Article 5 imposes an obligation to protect vulnerable
individuals from deprivation of liberty by private
actors” (J. Wadham, H. Mountfield, C. Gallagher, E.
Prochaska, Blackstone's Guide to The Human Rights
Act 1998, 168 (Fifth Ed., 2009) (Blackstone's : 12112)
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109 (G. Bongiovanni, G. Sartor, H. Valentini Reason” in Reasonableness and Law

.(Ed., 2009)
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"The construction and operation of a prison has
traditionally been a government responsibility and an
indispensable part of the administration of the
criminal law. Corrections is not separate from the
criminal law; rather, it is a component of an integrated
criminal justice system. Just as the state is responsible
for promulgating the criminal code, it also has a
responsibility to see that the laws are enforced and its
offenders are punished. Transferring the provision of
corrections to the private sector is tantamount to
transferring an important element of government
responsibility” (Joseph E. Field "Making prisons
private: An improper delegation of a governmental
power" 15 Hofstra L. Rev. 649, 669 (1987)

(Field :12119))
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"The danger of self-interested decision-making can be
even more strikingly illustrated in the involvement of
private actors in the administration of the criminal
justice system, where a very fundamental right, the
right to liberty, is at stake" (Donnelly, 110)
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"Not only is corrections one of the government's most
basic responsibilities, it is probably the most sobering.
The ability to deprive citizens of their freedom, force
them to live behind bars and totally regulate their
lives, is unlike any other power the government has"
(Field, 669).
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"[T]he private interest of maximizing profit may
conflict with the public interest in sound correctional
policies: private managers in prisons may choose to
lower costs by minimizing staff numbers, hiring
under-qualified guards, or providing minimally
adequate but substandard care" (Donnelly, 91-92)

N1379) PINA MIPPDA 211133 03 ,ARWIT *NIAN QY 2IR 1501 7T YR Yy

X132 N151P0 NYYDII NYIT YIPW RNHW WWAT DR 027701 DR (PIN? X7128 7°y0
03 IX7) 0’7°OXRT NII1DT2 YADOW [DIRI *VIDT 0TI YW 2¥INXR IR 0*°POY D0IVIR
,I%971 95 DY Ty ovIda 09137 YW nyIn 9pow Ik 713 wwnn (136,379

— %095 917710 N°2 °3 11°°¥2

“[E]xposes the prisoners to private or corporate
purposes, and it sets them at some distance from the
protection of the law” (Michael Walzer “Hold the
Justice” New Republic (April 1985) p. 12)
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"Private prisons operators make decisions affecting
the liberty interests of prisoners on a daily basis —
even though they are incapable of removing their own
profit interest from these decisions" (Donnelly, 110)
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number of prisons in unsuitable buildings and in a terrible physical state,
completely unsuitable for holding prisoners and caring for them. In addition,
there is severe crowding in Israeli prisons, that among other things results in
hundreds of prisoners sleeping on mattresses on the floors of their cells. In
these conditions, on the face of it, it is difficult to provide prisoners with the
rights to which they are legally entitled” (Uri Timor, Privatization of Prisons in

POY 1N2 0N 9w i .(Israel: Gains and Risks, 39 Is. L. Rev. 81, 100 (2006)
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