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“The most that may be asked under the separation-of-
-powers doctrine is that Congress lay down the general
policy and standards that animate the law, leaving the
agency to refine those standards, ‘fill the blanks’ or
apply the standards to particular cases" (Industrial
Dept. V. American Petroleum Inst., 448 U.S. 607, 675
(1980))”.
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“If [a statute] does not adequately define executive
powers, then the executive branch will no longer
implement the law and act within legislative guidelines
but will substitute its own decisions for those of the
legislature. This violates the principle of the separation
of powers" (8 BVerfGE 274 (1958) trans. D. Kommers,
The Constitutional Jurisprudence of the Federal
Republic _of Germany, 137,138 (2"™. Ed., 1997)
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“Without such standards, there is no government of
law, but only government by men left to set their own
standards, with resultant authoritarian possibilities"
(Rapp v. Carey, 44 N.Y. 2d 157, 164 (1976))".

2'"X2 ,N"1NNA] 'Minn USYNN N D v Ty

“The basic tenets of the rule of law requires that an
empowering statute adequately limit and define
executive  authorization to issue burdensome
administrative orders according to content, subject
matter, purpose, and scope... so that official action
[wil] be comprehensible and to a certain extent
predictable for the citizen" (8 BVergGE 274 (1958)
Trans. Kommers, 137-138).

NNYY N'0IPINTA 7Y NNO'OSNA [AIYN DMIYXIN DNTONN 12T '0'oan 7737 'w'win nyun .22

and - "upmTn npva" (D. Schoenbrod, Power Without Responsibility 14 (1993) x1)
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“Formulation of policy is a legislature's primary
responsibility, entrusted to it by the electorate, and to
the extent Congress delegates authority under
indefinite standards, this policy-making function is
passed on to other agencies, often not answerable or
responsive in the same degree to the people” (United
States v. Robel, 389, U.S. 258, 276 (1967))".

NNaYNY7 'NInd NI ,N7INKRN NYW'an TIo NN Dyun D ,Rhenquist uoIYN "X NNIT NNAlI

AT AWNT D R RN appena (standards) nTm nmx vapt ' nyyann nivaY ap'n nirbno

‘ensures to the extent consistent with orderly
governmental administration that important choices of
social policy are made by Congress, the branch of our
Government most responsive to the popular will"
(Industrial Dept. V. American Petroleum Inst., 448 U.S.
607, 685 (1980), See also American Textile
Manufacturers Inst. V. Donovan, 452 U.S. 490, 543
(1981)).
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“Broad delegations are politically objectionable
because, by enabling Congress to pass the buck on
hard choices, and to leave such choices to
administrative or executive processes less open to
inputs from affected groups, such delegations may
short-circuit the pluralist processes of interest
accommodation usually structuring legislation decision-
making” (L.H. Tribe American Constitutional Law (2™
ed., 1988) 365).

D'PTYA D'ONVI'N 1IN VIAPY? 1XYW NIN ZRINAN D 1Y ,N1N0NA2 MINN USWNN N 0PI NNIT DYWL

9'oln VO YN N'Al .LdN v nN'na nyae

“The democratic legislature may not abdicate this
responsibility at its pleasure. In a governmental system
in which the people exercise their sovereign power
most directly through their elected Parliament, it is
rather the responsibility of this Parliament above all to
resolve the open issues of community life in the
process of determining the public will by weighing the
various and sometimes conflicting interests" (33
BVerfGE 125, 159 (1972) trans. By D. Currie, The
Constitution of the Federal Republic of Germany 132
(1994) (Currie - [707)).

UO5YUNN N Vi NNNK nw1D1l

‘In a free democratic and constitutional system,
parliament has the conustitutional task of enacting
laws. Only Parliament possesses the democratic
legitimacy to make fundamental political decisions. To
be sure, the Basic Law approves... of a 'delegated'
legislation by the executive. However, the executive
can legislate only within limits which the legislature
prescribes. Parliament cannot neglect its responsibility
as a legislative body by delegating part of its legislative
authority to the executive without beforehand reflecting
upon and determining the limitations of these
delegated powers. If the legislature does not satisfy
this requirement, then [it] will shift unfavorably the
balance of powers presupposed by the basic law in the
area of legislation" (34 BVerfGE 52, trans. by
Kommers, 145, 147).
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“The purpose was not to avoid friction, but, by means
of the inevitable friction incident to the distribution of
governmental powers among three departments, to
save the people from autocracy" (Myers v. United
States, 272 U.S. 52, 293 (1926)).
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“The right to travel is a part of the 'liberty’ of which the
citizen cannot be deprived without due process of law
under the Fifth Amendment... If that 'liberty' is to be
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regulated, it must be pursuant to the law-making
function of the Congress... And if that power is
delegated, the standards must be adequate to pass
scrutiny by the accepted tests (Kent v. Dulles, 357 U.S.
116, 125, 129 (1958); See also Shuttlesworth v.
Birmingham, 394 U.S. 147 (1969)).

Canadian Charter of Rights and -n '© 2 .nmjp Y9 j'7un vownn N2 v NNRIT NWAd
1 9'wo) N'Mpn N73aNN NP9 DWIAPN D'NINN D'PNNA NAM DTX NP vk na Freedoms
¢ nniynwn D poo J"prescribed by law" nrnn nvaann D Nann v 1770 orann 2 .(o0'yy
P. Hogg, ix1) nrroroani nimnpyn nTn DMK DX VIAPY 2N 'WRIN DZ'PNN 12T D ,00 1T AR

DTN NPT Yok npnon ninvnw jxon .(Constitutional Law of Canada 862 (3. Ed., 1992)
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“Where there is no intelligible standard and where the
legislature has given a plenary discretion to do
whatever seems best in a wide set of circumstances,
there is no limit 'prescribed by law™ (Attorney-General
of Quebec v. Irwin Toy [1989] 1 S.C.R. 927, 982).

Sunday Times v. United Kingdom :x1) nTXA DridTy 'XON'XN 09WNN N1 709 N0IT NNAI

(1979) 2 E.H.R.R. 245, 270; Malone v. United Kingdom (1984) 7 E.H.R.R. 14, 40;

mpinn vownn N1 Yw mwa oa it .(Leander v. United Kingdom (1987) Series A, no 16
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“Today it is firmly established by the decisions that -
without regard to any requirement of an incrusion [into
individual freedom] - in basic normative areas, and
especially when the exercise of basic rights is at stake,
the legislature is required... to make all essential
decisions itself" (49 BVerfGE 39, 126-127 (1978)).
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Kischel, “Delegation of Legislative Power to Agencies: A Comparative Analysis of

.((Kischel - |7n%) United States and German Law", 46 Ad. L. Rev. 213 (1994)
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“The line has not been exactly drawn which separates
those important subjects, which must be entirely
regulated by the legislature itself, from those of less
interest, in which a general provision may be made,
and power given to those who are to act under such
general provisions, to fill up the details" (Wayman v.
Southard, 10 Wheat. 1 (U.S. 1825)).
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“The question whether a delegation is so broad that its
constitutionality becomes doubtful, depends first on an
interpretation of the exact scope of the statutory
conferred powers. Here, it is of course possible for a
court to accept a very broad interpretation, and then to
declare even this maximum to be constitutional.
Today, however, the Court takes the opposite path.
The Court circumvents possible delegation problems
by making a narrow interpretation of statutory
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language, thus using the delegation doctrine as an
Ashwander like principle" (Kischel, “Delegation of
Legislative Power to Agencies: A comparative Analysis
of United States and German Law” (Kischel, 222).
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